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'This document is intended to compile all recommendations and action taken by the Sunset Advisory

Commission for an agency under Sunset review. The following explains how the document is expanded
and reissued to include responses from agency staff and the public.

Sunset Staff’ Report, November 2012 — Sunset staff develops a separate report on each individual
agency, or on a group of related agencies. Each report contains both statutory and management
recommendations developed after the staff’s extensive evaluation of the agency.

Sunset Staff Report with Hearing Material, December 2012 — Adds responses from agency staft and
the public to Sunset staff recommendations, as well as new issues raised for consideration by the
Sunset Commission at its public hearing.

Sunset Staff Report with Decision Material, January 2013 — Adds additional responses, testimony, or
new issues raised during and after the public hearing for consideration by the Sunset Commission
at its decision meeting.

Sunset Staff Report with Commission Decisions, January 2013 — Adds the decisions of the Sunset
Commission on staff recommendations and new issues. Statutory changes adopted by the
Commission are presented to the Legislature in the agency’s Sunset bill.

Sunset Final Report with Legislative Action, July 2013 — Summarizes the final results of an agency’s
Sunset review, including action taken by the Legislature on Sunset Commission recommendations
and new provisions added by the Legislature to the agency’s Sunset bill.
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SUMMARY

Despite its misleading name, the Railroad Commission of Texas (Commission)
regulates the state’s oil and gas industry and has nothing to do with railroads.
'The clarity of its name matters now more than ever as the Commission’s job
takes center stage in overseeing an unprecedented expansion of oil and natural
gas drilling in the state. Two years ago Texas experienced a huge growth of
gas drilling in the Barnett Shale, with oil and gas production bumping up
against urban and suburban areas of the state for the first time. Now, drilling
in the Eagle Ford Shale is transforming parts of South Texas into one of the
fastest developing oil fields in the world.

While clearly a boon for Texas’ economy, questions have

been raised about the impact and safety of new drilling With the recent boom

technologies that have made previously irretrievable oil
and natural gas much more accessible. Will the prolific
growth of drilling and pipelines in new areas of the state
be safe? Will increased production pollute the surrounding
groundwater? What impact will the influx of trucks and

in production, having
a transparent and
objective regulator is more
important than ever.

drilling have on local roads and infrastructure? Answering
these questions and managing these changes requires a strong and effective
regulatory agency that is proactive in educating the public, sets clear and
predictable rules for the industry, and fairly and objectively ensures these
rules are followed. With these challenges in mind, Sunset staft focused on
changes to help improve the Railroad Commission’s transparency, leadership,
funding, enforcement, and safety.

Besides having a name sure to confuse people impacted by expanded
drilling, voters may not understand the duties of the three statewide elected
Commissioners running for these offices. With campaigns requiring
millions of dollars and an increasing majority of these funds coming from
the regulated community, the public needs assurance that the Commission’s
regulatory decisions are made in the public’s interest. The recommendations
in Issue 1 aim to address these concerns by changing the agency’s name,
limiting when contributions can be solicited, and requiring certain contested
cases to be heard by independent hearing examiners outside the agency.

Beyond transparency and accountability, having an adequately funded
regulatory agency with sufficient staft and up-to-date computer systems to
keep pace with a growing industry is essential. The 82nd Legislature enacted
key Sunset changes from 2011 that have enabled the Commission to largely
self-fund its Oil and Gas program. However, the Oil and Gas Regulation and
Cleanup Fund has outgrown its $20 million cap, restricting the Commission’s
ability to adequately fund these operations. Another related concern is the
Commission’s inability to adequately fund its pipeline safety functions.
Changes recommended in Issues 2 and 3 would eliminate the $20 million cap
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on the oil and gas fund and authorize a pipeline permit fee to help pay for oversight of Texas’ rapidly
growing network of oil and gas pipelines.

Concerns about inadequate enforcement efforts, raised in 2011 by the Sunset Commission, led to
Railroad Commission initiatives to beef up its enforcement processes. The Commission has adopted
new penalty guidelines that assign higher penalties for repeat violations, and has developed and is
field-testing a new policy to help ensure more serious violations result in enforcement action, not
simply compliance. No clear-cut impact of these changes could be measured as these changes have just
recently begun. Thus, to ensure these enforcement efforts continue, recommendations in Issue 4 would
place these requirements into statute.

The remaining issues recommend changes previously adopted by the Sunset Commission in 2011
that were not enacted by the Legislature. These issues address the promotion of propane, damage
prevention for interstate pipelines, and the pooling of mineral rights. Appendix A summarizes the
recommendations adopted by the Sunset Commission in January 2011 and their current status.
Additional information on the previous review can also be found on the Sunset Commission’s website.

'The following material summarizes the key recommendations in this report and the overall fiscal impact
of these changes.

Issues and Recommendations

Issue 1

Changing the Railroad Commission’s Name and Addressing the Appearance
of Conflicts of Interest Remain Critical to Ensuring Transparent and Effective
Regulation.

Key Recommendations

e Change the name of the Railroad Commission of Texas to the Texas Energy Resources Commission
and continue the agency for 10 years.

e Limit the solicitation and receipt of campaign contributions by a Commissioner or any candidates
seeking the office to a year and a half timeframe around the election, rather than throughout the
tull six-year term.

® Prohibit a Commissioner from knowingly accepting contributions from a party with a contested
case before the Commission.

® Require the automatic resignation of a Commissioner that announces or becomes a candidate for
another elected office.

e Require the Commission to adopt a recusal policy in rule, including a requirement to explain the
reason for any recusal from a decision in writing.

e Require the Commission to use the State Office of Administrative Hearings to conduct independent
hearings for its contested gas utility and enforcement cases.

Railroad Commission of Texas Sunset Final Report with Legislative Action
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Issue 2
Self-Funding of the Oil and Gas Program Is Working Well, But Would Benefit From
Removal of the $20 Million Cap on the Oil and Gas Regulation and Cleanup Fund.

Key Recommendations
e Eliminate the cap on the Oil and Gas Regulation and Cleanup Fund.

e Abolish the Oil Field Cleanup Fund Advisory Committee.

Issue 3

The Commission’s Current Pipeline Safety Fee Does Not Cover the Program’s
Costs, Limiting the Agency’s Ability to Ensure Public Safety Within a Growing
Oil and Gas Industry.

Key Recommendations

e Authorize the Commission to create a pipeline permit fee to help support its Pipeline Safety
program.

e Add language in the General Appropriations Act to further ensure that the Commission collects fee
amounts to offset the costs of administering its Pipeline Safety program, including administration
costs and benefits.

Issue 4

While Changes Have Begun, the Commission Continues to Need Statutory Direction
to Improve Its Enforcement Processes.

Key Recommendations

® Require the Commission to develop an enforcement policy to guide staft in evaluating and ranking
oil- and natural gas-related violations.

® Require the Commission to formally adopt penalty guidelines.

Issue 5
The Commission’s Promotion of Propane Is No Longer Necessary.

Key Recommendation

e Eliminate the Commission’s statutory authority to promote the use of propane and to charge a
delivery fee for this purpose.

Railroad Commission of Texas Sunset Final Report with Legislative Action
Summary



July 2013 Sunset Advisory Commission

Issue 6

Texas’ Interstate Pipelines Lack Damage Prevention Oversight Needed to Ensure
Public Protection.

Key Recommendation

e Authorize the Commission to enforce damage prevention requirements for interstate pipelines.

Issue 7

The Commission’s Mineral Pooling and Field Spacing Hearings Lack Certain
Procedural Safeguards for Mineral Owners.

Key Recommendations

e Authorize a party aftected by forced pooling to request a hearing on the matter in the county where

the proposed well will be drilled.

e Direct the Commission to develop a fee schedule for increased charges associated with re-filing
previously withdrawn applications for forced pooling or field spacing exceptions.

Issue 8

The Railroad Commission’s Key Reporting Requirement Continues to Serve a
Useful Purpose.

Key Recommendation

e Continue requiring the Commission to submit its report on the Oil and Gas Regulation and
Cleanup Fund to the Legislature.

Fiscal Implication Summary

'This report contains recommendations that would have a net positive fiscal impact to the State of about
$450,000 based on an estimated savings of about $1.5 million to the General Revenue Fund and an
estimated revenue loss of about $1.05 million to the Alternative Fuels Research and Education (AFRED)
General Revenue dedicated account. The recommendations with a fiscal impact are summarized below,
tollowed by a five-year summary chart showing the cumulative impact of the recommendations.

Issue 1 — Changing the agency’s name would have no significant fiscal impact as the Commission
would phase in these changes over time using existing resources. Requiring the use of the State Office
of Administrative Hearings (SOAH) to conduct contested gas utility and enforcement hearings would
have no net fiscal impact to the State as it would add four full-time equivalent positions to SOAH at a
cost of about $440,000 with corresponding reductions at the Commission.

Issue 3 — Authorizing a new pipeline permit fee would have a savings of $1,499,779 to the General
Revenue Fund. Revenue from the newly created pipeline permit fee would be used to offset the general
revenue the Legislature currently appropriates to the Commission for its Pipeline Safety program.

Railroad Commission of Texas Sunset Final Report with Legislative Action
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Issue 4 — Requiring the Commission to develop an enforcement policy and penalty guidelines would
likely generate additional revenue from penalties, which are deposited in the General Revenue Fund.
However, the fiscal impact of these changes could not be estimated because penalty amounts generated
would depend on the number and seriousness of future violations.

Issue 5 — Eliminating the Commission’s propane promotion program would result in an estimated
annual revenue loss of $1,052,455 to the AFRED General Revenue dedicated account since current
fee revenue greatly exceeds the actual costs of operating the program. This change would also eliminate

four full-time equivalent positions.

Railroad Commission of Texas

Fiscal Savings to the Loss to the AFRED General Change in Number of
Year | General Revenue Fund Revenue Dedicated Account FTEs From FY 2013
2014 $1,499,779 $1,052,455 -8
2015 $1,499,779 $1,052,455 -8
2016 $1,499,779 $1,052,455 -8
2017 $1,499,779 $1,052,455 -8
2018 $1,499,779 $1,052,455 -8
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SUMMARY OF FINAL RESULTS

S.B. 212 Nichols (D. Bonnen) — Not Enacted

For the second consecutive legislative session the Railroad Commission’s Sunset bill failed passage.
Initially reviewed in 2011, the Railroad Commission’s Sunset bill did not pass and the 82nd
Legislature continued the Railroad Commission under Sunset review for another two years.! In
2013, the Sunset Commission again found a need for the functions of the Railroad Commission.
However, with the significant and ongoing boom in oil and gas production, the Sunset Commission
concluded having a more transparent and objective regulator was more important than ever.

To address these concerns, the Sunset Commission recommended changing the agency’s name,
limiting when Commissioners could solicit and receive campaign contributions, and requiring
the automatic resignation of a Commissioner running for another elected office. The Sunset
Commission also recommended several funding changes, including eliminating the statutory cap
on the Oil and Gas Regulation and Cleanup Fund and creating a new pipeline permit fee to help
support the agency’s pipeline safety program.

The Sunset recommendations were incorporated into Senate Bill 212. The Senate passed this
bill intact, but ultimately the bill was left pending in the House Energy Resources Committee.
Although the agency’s Sunset bill failed passage for a second time, the 83rd Legislature did address
a key Sunset Commission concern in other legislation by increasing, rather than eliminating, the
cap on the Oil and Gas Regulation and Cleanup Fund. The Legislature also continued the agency
for four years, subject to Sunset review again in 2017. One provision — requiring the automatic
resignation of a Commissioner running for another elected office — was adopted by the Legislature
in S.B. 219, the Ethics Commission Sunset bill, that was later vetoed by the Governor.

The following material summarizes Sunset recommendations adopted in other legislation and
management actions directed to the agency that do not require statutory changes.

Continuation

e Continues the Railroad Commission for four years until 2017; requires the Sunset review to
include an assessment of other state agencies that are able to perform the Railroad Commission’s
functions; and requires the Railroad Commission to pay all costs of the review. (H.B.1675)

Ethics

e Directs the Commission to review its recusal policy, and revise as necessary to ensure
Commissioner’s awareness of, and compliance with, these requirements. (management action
— non statutory)

Funding Cap

e Increases the statutory cap on the Oil and Gas Regulation and Cleanup Fund from $20 million
to $30 million, and increases the Fund’s floor from $10 million to $25 million. (H.B. 3309)

Railroad Commission of Texas Sunset Final Report with Legislative Action
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Mineral and Land Owner Rights

e Directs the Commission to study the use and development of telecommunication technology
designed to increase the transparency of, and the public’s participation in, agency hearing
processes and better protect the rights of mineral owners and land owners in the state of Texas.
(management action — nonstatutory)

e Directs the Commission to develop a fee schedule for increased charges associated with re-filing
previously withdrawn applications for forced pooling or field spacing exceptions. (management
action — nonstatutory)

Fiscal Implication

These Sunset recommendations will not have a significant fiscal impact to the State.

S.B. 652, 82nd Texas Legislature, Regular Session, 2011.

Railroad Commission of Texas Sunset Final Report with Legislative Action
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AGENCY AT A GLANCE

'The Railroad Commission of Texas (Commission) serves as the State’s primary regulator of the oil and
gas industry. 'The Commission’s mission is to ensure efficient production, safe transportation, and fair
access to the state’s energy resources, with minimal effects to the environment. To fulfill its mission,
the Commission:

e oversees all aspects of oil and natural gas production, including permitting, monitoring, and
inspecting oil and natural gas operations;

® permits, monitors, and inspects surface coal and uranium exploration, mining, and reclamation;
® inspects intrastate pipelines to ensure the safety of the public and the environment;
® oversees gas utility rates and ensures compliance with rates and tax regulations; and

e promotes the use of propane and licenses all propane distributors.

Key Facts

e Commissioners. The Commission consists of three , .
. . . Railroad Commission of Texas
statewide elected officials who serve staggered, six-year

terms. 'The accompanying chart, Railroad Commission Term
of Texas, details the current Commissioners and when Commissioner Expires
their respective terms expire. Commissioners elect their | Barry T. Smitherman, Chair 2014
chair, and the Govern(?r .appomts a new membefr 1.f 2 | Buddy Garcia® 2012
vacancy on the Commission occurs. The Commission

David Porter 2016

met 23 times in fiscal year 2012.

* In January 2013 Commissioner-elect Christi

o Staff. The Commission employs 705 staft, 41 percent Craddick will fill this position with a term
of whom operate out of the Commission’s 11 field expiring in 2018.
offices. Most field staft perform inspections of oil,
natural gas, and pipeline facilities.

e Funding. During the 82nd Session, the Legislature changed the Commission’s primary source
of funding from General Revenue to fees and surcharges paid by the oil and gas industry to
support the Commission’s oil and gas regulatory operations, which include permitting, inspecting,
and cleanup.! As a result of the Legislature changing the Commission’s sources of funding, the
Commission received an appropriation of $74.7 million in fiscal year 2012, including about $46
million in revenue from fees and surcharges and $15 million in general revenue. The pie chart on
the following page, Railroad Commission Sources of Revenue, details the Commission’s sources of
tunding in fiscal year 2012.

Railroad Commission of Texas Sunset Final Report with Legislative Action
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Railroad Commission
Sources of Revenue
FY 2012

General Revenue
$14,962,180 (20%)

GR Dedicated — Fees and
Surcharges, Oil and Gas
Regulation and Cleanup

0,
$45,980,215 (61%) Federal Funds, $7,205,643 (10%)

Interagency Contracts
$103,614 (<1%)

GR Dedicated — Alternative Fuels ' .
A ted R t
Research and Education pgg’g;g ?58 (%%zl)p s
$4,359,699 (6%) 072,

Total: $74,683,509

'The pie chart, Railroad Commission Expenditures by Program, provides a breakdown of the
Commission’s $74.7 million in expenditures in fiscal year 2012, with a more detailed breakout of
the 70 percent of expenditures devoted to permitting, inspecting, and remediating oil and natural
gas operations.

Railroad Commission Expenditures by Program — FY 2012

GIS and Well Mapping

Propane Marketing and Licensing
$666,043 (1%)

$7,126,693 (10%) e - - - - - - - _______________

(

Monitoring
and Inspections
$15,715,524 (30%)

Well Plugging
Gas Utilities — $1,691,997 (2%) $20,106,474 (39%)
Public Information and Services
$1,833,533 (2%)
Surface Mining
$6,496,186 (9%)

Pipeline Safety — $5,489,818 (7%)

Remediation
$7,428,768 (14%)

Permitting
$8,128,473 (16%)

Oil and Natural Gas
$52,045,282 (70%)

Total: $74,683,509

e Oil and natural gas production oversight. The Commission oversees the exploration and
production of oil and natural gas from drilling and producing to well plugging and remediation.

Permitting. Statute requires all operators involved in the exploration or production of oil and
natural gas to provide the Commission with basic organizational information and adequate
financial surety; ensure water quality and prevent production-related pollution; and prevent waste
and protect the correlative rights of mineral owners. In fiscal year 2012, the Commission issued
more than 28,900 drilling permits, up 56 percent from fiscal year 2009.

Compliance. The Commission monitors more than 398,000 oil and natural gas wells, more than
72 percent of which are actively producing. Field inspectors inspect oil and gas leases and respond
to complaints and pollution violations. In cases of ongoing pollution or where an operator refuses
to come into compliance with State regulations, the Commission has the authority to enter a lease

Railroad Commission of Texas Sunset Final Report with Legislative Action
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and shut off production. In fiscal year 2012, the Commission performed more than 118,000 oil
and natural gas facility inspections, identified about 55,000 violations, issued about 9,000 severance
orders, pursued more than 250 formal enforcement actions, and assessed $1.9 million in penalties.

Well plugging and site remediation. In fiscal year 2012, the Commission plugged 764 orphaned
wells and remediated 200 abandoned and polluted sites. An estimated 7,400 orphaned wells
remain unplugged. Additionally, the Commission oversees pollution cleanups performed by the
oil and gas industry — ensuring cleanups do not become State-managed projects — and provides
incentives to landowners to remediate production-related pollution by granting landowners a
release of liability in exchange for successful remediation. In fiscal year 2012, the Commission
monitored 607 operator-initiated cleanup efforts and granted three landowners a release of liability
for successfully remediating their property.

e Pipeline safety. To ensure the integrity of Texas’ 170,000 miles of regulated intrastate pipeline,
field staff conduct pipeline safety inspections; audit pipeline operators and their records; and
investigate pipeline accidents. In fiscal year 2012, field staft conducted more than 3,300 pipeline
safety inspections, identified approximately 2,700 violations, completed 16 enforcement actions,
and collected about $200,000 in penalties. The Commission also develops educational programs
on pipeline safety for pipeline operators and excavators and enforces damage prevention rules,
completing more than 3,800 enforcement actions, and collecting more than $1.6 million in penalties
for damage prevention violations in fiscal year 2012.

o Gas utility oversight and rate setting. The Commission ensures customers have equal access
to natural gas by overseeing gas utility rates for 209 gas utility companies operating in Texas.
'The Commission has exclusive jurisdiction over the rates of 31 gas utility companies operating in
unincorporated areas and appellate jurisdiction over rates set inside municipalities. In addition,
the Commission audits gas utility companies to ensure compliance with rate and tax regulations;
prevents discrimination among gas utilities by ensuring equal access to pipelines; and ofters dispute
resolution for parties in the natural gas industry. In fiscal year 2012, the Commission heard 13 gas
utility rate cases and conducted 134 field audits.

e Coal and uranium mining. The Commission regulates coal mining and uranium exploration to
help prevent harmful effects to land and water resources, and to ensure the reclamation of mined
land. To oversee these mining activities, the Commission evaluates permits, inspects and monitors
mining sites, and investigates complaints against mining operators.

Coal mining. The Commission oversees 28 coal mining operations in Texas, completing 464
inspections and pursuing nine enforcement actions in fiscal year 2012. The Commission, using
federal funds, also reclaims abandoned coal mines, with more than 90 percent of all abandoned coal
mines having been reclaimed.

Uranium exploration. The Commission permits uranium exploration, issuing three new permits

and renewing 11 existing permits in fiscal year 2012. Beyond exploration, the Texas Commission
on Environmental Quality oversees in situ uranium mining production. For surface mining of
uranium, the Railroad Commission has authority to issue permits, although no such permits
currently exist in Texas. Similar to coal mines, the Commission uses federal funds to reclaim
abandoned uranium mines.

Railroad Commission of Texas Sunset Final Report with Legislative Action
Agency at a Glance



10

July 2013 Sunset Advisory Commission

® Propane oversight and promotion. All businesses and employees involved in supplying,

transporting, or distributing propane in Texas must obtain a license from the Commission after
meeting specified training and testing requirements. The Commission also inspects propane
facilities and enforces propane-related laws and rules. In fiscal year 2012, the Commission issued
4,992 licenses, conducted 295 training courses, administered 4,458 exams, performed some 15,000
inspections, and identified nearly 18,000 violations that resulted in 62 propane-related enforcement
actions.

'The Commission also promotes the consumption of propane, a function funded by delivery fees
paid by the propane industry and from state and federal grants. Marketing activities include
providing rebates to purchasers of propane appliances and offering grants to local governments
and fleet operators who replace old vehicles with new propane fueled vehicles. In fiscal year 2012,
the Commission issued 1,725 consumer rebates and awarded 1,153 grants, totaling more than $9.5
million.

1 S.B. 1, 82nd Texas Legislature, 1st Called Special Session, 2011.

Railroad Commission of Texas Sunset Final Report with Legislative Action
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IsSUE 1

Changing the Railroad Commission’s Name and Addressing the
Appearance of Conflicts of Interest Remain Critical to Ensuring
Transparent and Effective Regulation.

Background

The Railroad Commission of Texas (Commission) is a regulatory agency that principally oversees
the oil and gas industry. The Commission works to promote responsible oil and gas production by
permitting drilling, overseeing production sites, remediating land polluted or otherwise impacted
during production, and ensuring the safe transportation of oil and gas products through the state’s
pipeline system. In addition, the Commission oversees rates charged by investor-owned gas utilities,
regulates coal mining and uranium exploration, and encourages the use of propane as an alternative

fuel.

Three statewide elected officials comprise the Railroad Commission. These officials serve staggered,
six-year terms, with one Commissioner seeking election every two years.! The Commissioners elect
their own chair, traditionally rotating it to the member next up for reelection; and if a vacancy occurs,
the Governor appoints a new member until the next general election.? These full-time Commissioners
meet twice a month in regularly scheduled conferences to promulgate rules to establish regulatory
policy and implement legislation, render decisions in contested cases, and handle other administrative
matters. Although many responsibilities are delegated to senior staff, the Commissioners generally
oversee the administration of the agency. In fiscal year 2012, the Commission operated with a budget

of $74.7 million and 705 staff.

'The Commissioners render decisions in different types of contested cases, two of which are addressed
in this issue — enforcement cases and gas utility rate cases. Enforcement cases result from the agency’s
efforts to take action against a party for violating any laws or rules under the Commission’s jurisdiction.
Gas utility rate cases stem from the Commission’s responsibility to ensure the fair and equitable gas
rates of certain monopoly gas utilities. The Commission has original jurisdiction over the rates of 31
investor-owned gas utility companies operating in unincorporated areas outside any cities’ boundaries.
Cities have rate jurisdiction over investor-owned utilities within their boundaries, but utilities may
appeal city decisions to the Commission. In fiscal year 2012, the Commission heard 22 contested
enforcement cases, 83 default enforcement cases, and 13 docketed gas utility rate cases.

Findings

The agency’s name continues to be confusing to the public, not
reflecting its important regulatory duties at a time of significant
expansion of drilling in the state.

The 2011 Sunset Commission found that the Railroad Commission’s name
does not reflect its current and very important duties, as the Legislature
transferred the agency’s last rail oversight functions to the Texas Department of
Transportation in 2005.° Despite its roots in Texas history, the Commission’s

Railroad Commission of Texas Sunset Final Report with Legislative Action
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Members of
the public
regularly call
the Commission
with complaints
about rail noise
and safety.

The Commission
is the only Texas
state agency
headed by three
full-time elected
officials.

name is confusing and unclear to the increasing number of people coming
into contact with oil and gas production, particularly as drilling encroaches
on suburban and urban areas of the state. With that exploration, greater
numbers of Texans are affected by this industry, but may not know whom to
contact with questions or complaints. In the case of an emergency, the unclear
link between the Commission’s name and its regulatory duties could create
potential risks to public safety. In addition, members of the public continue
to mistakenly call the Railroad Commission with complaints regarding rail
noise and safety, which staff have no ability to address but must take time to
appropriately reroute.

Compounding these concerns is the potential for voters to be confused about
the role and duties of the statewide elected Commissioners, given the agency’s
outdated name. In point of fact, an unsuccessful candidate actually included
railroad safety as part of his campaign platform.* The name and purpose of
an agency for which the public is electing statewide Commissioners should
not be so clearly misleading.

As the Railroad Commission’s Sunset bill with the name change did not pass
during the 2011 legislative session, this change in law remains appropriate and
much needed.’ Last session, the Sunset bill would have changed the agency’s
name to the Texas Oil and Gas Commission. A number of interested parties
have since suggested changing the name to the Texas Energy Commission
instead. Sunset staff’s concern with this alternative stems from the fact
that the term energy — in addition to oil and gas — also encompasses
electricity, which is regulated by the Public Utility Commission, not the
Railroad Commission. For example, at the national level, the Federal Energy
Regulatory Commission regulates the interstate transmission of electricity,
natural gas, and oil. This alternative poses the potential for further confusion
to the public — the primary reason for changing the name of the agency in
the first place.

To address this potential for confusion, Sunset staff recommend consideration
ofadifferent alternative — the Texas Energy Resources Commission (TERC).
'This name, in contrast to the Texas Energy Commission, incorporates the
term energy, but modifies the name to avoid the confusion with the regulation
of electricity. In contrast to the Texas Oil and Gas Commission, this name
also incorporates more of the agency’s current duties, including coal mining,
uranium exploration, and propane oversight.

Having three statewide elected Railroad Commissioners
continues to be an anomaly and poses conflicts for the
agency'’s regulatory role.

The Commissions policymaking structure, created in 1894 to oversee
transportation, continues to be an anomaly as the only Texas state agency
headed by a three-member, full-time elected body. Although statewide
elected officials clearly represent the public, critics consistently raise concerns
that the appearance of conflicts may arise when such individuals head a

Railroad Commission of Texas Sunset Final Report with Legislative Action
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regulatory agency. Elected officials rely on campaign contributions to seek
office, re-election or otherwise, creating an opportunity for regulated entities
to provide campaign contributions to Commissioners they believe will be
sympathetic to their issues.

Other major concerns raised during the previous Sunset review and public
hearings were the lack of accountability, administrative costs, and insufficient
workload tied to having three full-time elected Commissioners.® The Sunset
Staff Report found that maintaining three full-time Commissioners, each
with their own staff, annually costs the State about $1.1 million.” Other
agencies headed by full-time elected officials generally have fewer costs
and clearer accountability through a single commissioner, for example the
Commissioner of Agriculture, General Land Office Commissioner, Attorney
General, and Comptroller of Public Accounts.

To address these concerns, the 2011 Sunset Commission recommended
changing the structure of the three-member, elected Commission.® However,
these proposed structural changes resulted in significant debate throughout
the 2011 Legislative Session, and were seen as one of the key reasons for
the bill failing to pass. Initially, Sunset staff recommended moving to a
five-member, appointed body to avoid these conflicts, however, the Sunset
Commission instead recommended changing the structure to a single,
elected commissioner to improve accountability. The single commissioner
governance structure was adopted by the Senate, but the House version of
the bill returned to the three elected members but with an elected chair to
head the agency.’

With no clear consensus between the Senate and House versions of the
Sunset bill on the Railroad Commission at the end of the 2011 Legislative
Session, the bill failed to pass. Through separate legislation the Legislature
continued the Railroad Commission until 2013 and provided for the Sunset
Commission to re-examine the agency in full and make recommendations to
the 83rd Legislature regarding its continuation and functions.™

Sunset staff — as part of this current review — re-examined the original
problems to determine other changes that could address these issues without
requiring a major change in the agency’s structure. While not recommending
a change to the structure of the three-member elected Commission, the
following material elaborates on related issues of ongoing concern.

e Campaign contributions. The Sunset Commission heard public
testimony in December 2010 expressing concern about campaign
contributions for candidates for the Railroad Commission reaching
into the millions, with an increasing majority of funds coming from the
regulated community.!’ Another concern expressed was that funding
was no longer limited to election years, with Commissioners receiving
contributions throughout their six-year terms.’” Witnesses testified that
it was hard to fully divorce contributions from decisions with tens of
thousands of dollars donated every month.” These circumstances make
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it difficult to assure the public that the Commission’s regulatory decisions
are made solely in the public’s interest, not simply in favor of large donors
— especially when many key Commission decisions, rightly or not, favor
the industry.

In response to this testimony, the Sunset Commission recommended
limiting when Railroad Commissioners and candidates seeking the
office could receive campaign contributions — essentially only allowing
contributions for the year before the general election and for about a
month after the election.’* After careful analysis, Sunset staff has
concluded that, despite recent U.S. Supreme Court decisions, nothing
has changed that would affect the continued appropriateness of these
recommendations. A major alteration in campaign finance law came
from the U.S. Supreme Court decision in Citizens United case, which
dealt with the narrow question of limitations on corporate campaign
expenditures.”” While this case raised numerous questions about the
constitutionality of other campaign contribution restrictions that the
Supreme Court may address in the future, such as limitations on direct
corporate campaign contributions and blanket restrictions on accepting
contributions from a particular class of contributors, under current law
the Sunset Commission’s recommendations from January 2011 remain
appropriate.

Sunset staft also reviewed several modifications added during the 82nd
Legislative Session that would further the Sunset Commission’s intent
to limit the appearance of conflicts or simply make the provisions more
workable. One such adjustment was to start the one-year contribution
limitation period prior to the primary, instead of the general election.
With primaries generally occurring in April of even-numbered years,
this would have started the period one year earlier in April of odd-
numbered years. This timing would conflict with the prohibition against
a statewide officeholder or officer-elect from knowingly accepting a
political contribution in the period beginning 30 days before a regular
legislative session until 20 days after final adjournment, as regular sessions
run from January to June of odd-numbered years. However, recognizing
that certain primaries may determine the outcome of a race, this concern
should be addressed to the extent that it does not conflict with the
legislative session restriction.

Another more substantive change added by the House to address a
particularly egregious conflict would prohibit a Commissioner from
knowingly accepting a contribution from a party with a contested case
before the Commission.’® Sunset staft concluded that bringing these
provisions forth for the current Sunset Commission’s consideration
would be appropriate.

In the same vein, an additional tool to increase transparency of these
contributions would be to require the posting of Commissioner campaign
contribution information on the Railroad Commission website. Under

Railroad Commission of Texas Sunset Final Report with Legislative Action

Issue 1



Sunset Advisory Commission

July 2013

current law, the Texas Ethics Commission compiles information on
campaign contributions to elected officials, including the Railroad
Commissioners.”” While available through the Ethics Commission, this
same information would be significantly more accessible to concerned
stakeholders if posted directly on the agency’s own website.

e Resign to run. Another provision aimed at addressing potential conflicts
of interest added in the House version of the agency’s Sunset bill
provided for the automatic resignation of a Commissioner announcing
or becoming a candidate for an elected office in any general, special,
or primary election, except in the final year of a term or if running for
reelection to the Commission.” Over the years, the office of Railroad
Commissioner has often been used as a springboard for persons aspiring
to run for higher office, with five of the last nine former Commissioners
having run for other offices while still serving on the Commission.
Campaigning for a different elected office can divert Commissioners’
attention and take away from their full-time jobs at the agency.

o Recusal. Aimed at avoiding conflicts and increasing transparency, a
recusal provision was also added to the House version of the Sunset bill."
'The provision would have required a Commissioner who voluntarily
recused himself or herself from a decision to disclose the reason in
writing. Sunset staft compared this requirement to recusal policies
adopted by other state agency decision-making boards. While most
often associated with judges who must recuse themselves in a proceeding
in which their impartiality might reasonably be questioned, a number of
state agencies have adopted recusal policies for use in administrative law
proceedings, including the Public Utility Commission, State Board of
Public Accountancy, and Credit Union Commission.??!

While members of the Railroad Commission have recused themselves
on occasion, the Commissioners have no specific policies guiding these
voluntary decisions. In comparison, the Public Utility Commission
has formally adopted rules that set the standards, requirements, and
procedures for recusal of a commissioner.”” Having such a policy would
help clarify when Commissioners must recuse themselves to avoid any
appearance of bias based on a personal or financial interest in an item up
for decision.

The need for neutral, independent staff to preside over
contested enforcement and gas utility cases remains critical to
ensure the fair and unbiased treatment of all parties.

The 2010 Sunset review found the Railroad Commission, unlike other state
regulatory agencies, relies on its own staff attorneys to preside over contested
enforcement hearings and gas utility rate cases instead of using the State
Office of Administrative Hearings (SOAH). Despite not supporting the
transfer of gas utilities to the Public Utility Commission, if kept at the Railroad
Commission, the Sunset Commission recommended that gas utility cases be
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handled by SOAH to ensure outside objectivity.” For enforcement cases,
the Sunset Commission also adopted the staff recommendation to transfer
these hearings to SOAH. Neither of these provisions made it into law, as the
Sunset bill failed to pass.?*

'The purpose of having SOAH conduct hearings is to ensure fair and impartial
treatment of all the parties to a case. Having in-house attorneys hear the
cases at the Railroad Commission can give the appearance of a conflict of
interest, as these staff must preside as a neutral entity independent of other
Commission staft participating in the contested case as one of the parties.
'The hearing staft also answer to the elected Commissioners who receive
campaign contributions from many of the industry parties in these cases.
'This relationship can create the perception of bias towards the industry and
can lead to public mistrust in the Commission, even if no conflict exists. For
example, the Comptroller of Public Accounts chose to transfer tax hearings
to SOAH to assure taxpayers that they would receive fair and impartial
treatment in tax disputes.”

In reevaluating this issue, Sunset staff found the Commission has taken steps
to separate technical staff with party status and staft involved with decision
making in administrative hearings into different divisions. While reducing
the potential for inadvertent ex-parte communication, in-house hearings
examiners remain subject to the overall pressures of working within the
agency. Thus, the reasons for transferring these hearings to SOAH have not
changed. Despite industry claims of additional costs and time delays, Sunset
staft could find no convincing evidence to support these allegations, and even
to the extent these concerns have any merit, they would not outweigh the
need for an impartial hearings officer.®

SOAH clearly has the expertise — hearing contested cases is what they do.
In fiscal year 2012, SOAH conducted 25,832 hearings for 49 agencies and
government entities. SOAH administrative law judges (ALJs) are trained
to run hearings fairly and efficiently,. SOAH operates with performance
measures to ensure cases do not linger on the docket and that, once a case
is closed, the ALJ completes the proposal for decision within 60 days. In
addition, existing provisions in law that require timely action on proposed
gas utility rate increases would continue, ensuring SOAH would prioritize
these cases since missing the deadline would mean the utility’s proposed rate
increase would go into effect automatically.?’

SOAH has teams devoted to hearing both enforcement and utility rate
cases. SOAH routinely hears complex enforcement cases that involve
highly technical matters, such as cases involving the Texas Commission on
Environmental Quality and Public Utility Commission. SOAH also has
the capability to conduct hearings throughout much of the state through its
seven field offices and 31 remote-site hearing locations, greatly facilitating
conduct of a hearing closer to where the parties reside when appropriate.
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The 2011 Sunset Commission recommendation to continue
the Commission remains appropriate, but would need to be
adjusted to align with other related Sunset reviews.

The 2011 Sunset Commission recommendation to continue the agency
remains appropriate. Texas has a continuing need to regulate the production,
transportation, and distribution of oil, natural gas, and other critical energy
resources. Unregulated production of oil and natural gas could detrimentally
affect public safety and the environment, and significantly hinder future
production recovery efforts. The Commission’s role in overseeing surface coal
mining provides needed environmental protection, ultimately ensuring that
mined land is restored to its pre-mining, productive condition. Gas utility
oversight ensures that utility companies — most operating as monopolies —
charge fair rates to gather, transport, and distribute natural gas to end users in
both cities and rural areas. In addition, although most states oversee oil and
gas production through an environmental agency, the magnitude of Texas’ oil
and gas industry continues to warrant a separate oversight structure.

As originally envisioned, the Sunset Commission recommendation would
have placed the agency under review again in 12 years, or in 2023. To
continue to align the agency’s review with the Sunset reviews of other related
agencies — the Texas Commission on Environmental Quality and Public
Utility Commission — this review date should be maintained, necessitating
review again in 10 years, rather than the standard 12-year period.

® Across-the-Board Recommendation. As part of this current review,
Sunset staft also evaluated the ongoing appropriateness of a standard
across-the-board provision previously adopted by the Commission in
2011 for application to the Railroad Commission regarding a plan for
encouraging negotiated rulemaking and alternative dispute resolution.
The purpose is to encourage the use of more open, inclusive, and
conciliatory processes designed to solve problems by building consensus
rather than though contested proceedings. Sunset staft concluded that
this recommendation remains appropriate.

Recommendations
Change in Statute

1.1 Change the name of the Railroad Commission of Texas to the Texas Energy
Resources Commission and continue the agency for 10 years.

'This recommendation would continue the agency in the same capacity, renaming the Commission
to ensure increased transparency for its primary role in overseeing energy resource exploration and
production in Texas — eliminating confusion regarding any ongoing role with railroads, as it has none.
Under this recommendation, the Commission would be required to adopt a timeframe for phasing in
the agency’s new name, so as to spread out any limited costs associated with updating letterhead, signs,
publications, and other official agency documents. Continuing the Commission for 10 years, rather
than the standard 12-year period, would keep the agency’s Sunset review aligned with other related

agency reviews.
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In addition, this recommendation would apply the standard Sunset across-the-board requirement for
the Commission to develop a policy that encourages alternative dispute resolution and negotiated
rulemaking. This change would ensure the Commission considers the merits of applying these practices
to its rulemaking, internal employee grievances, and other appropriate potential conflict areas.

1.2 Limit the solicitation and receipt of campaign contributions by a Commissioner
or any candidates seeking the office to a year and a half timeframe around the
election, rather than throughout the full six-year term.

'This recommendation would limit a Commissioner and any candidates seeking office as a Commissioner
to soliciting and receiving campaign contributions in an 18 month period, starting 17 months before
the election and ending one month after the election. Thus, for the general election on November
4,2014, Commissioners could accept donations from July 4, 2013 to December 4, 2014. This would
provide adequate time for fund raising before the primary and general elections, but would not allow
fundraising throughout the person’s full six-year term. This timeframe also complies with existing
prohibitions against these persons accepting contributions during the time around a regular legislative
session.

As part of this recommendation, statute would require the Commissioners to regularly post campaign
contributions on the Commission’s website. The posted information would be the same information
that Commissioners already provide to the Texas Ethics Commission — it would simply ensure easier
and quicker access to interested parties by posting it on the agency’s own website. This information
should include, at a minimum, by Commissioner, the name of the entity making the donation, the
amount, and the date. Posting this information would increase transparency of these contributions and
make them more accessible to interested stakeholders.

1.3 Prohibit a Commissioner from knowingly accepting contributions from a party
with a contested case before the Commission.

This recommendation would prohibit a Commissioner from knowingly accepting a political
contribution from a party, or political committee affiliated with the party, with a contested case before
the Commission. The timeframe for this prohibition would extend from the date the hearing is set until
the 30th day after the hearing ends. Staff at the agency would need to keep a running list of contested
cases within these timeframes, along with the parties to the case, to facilitate the Commissioner’s
compliance with this requirement. Any contribution accepted by mistake must be returned.

1.4 Require the automatic resignation of a Commissioner that announces or becomes
a candidate for another elected office.

This recommendation would include announcing or becoming a candidate for an elected office in any
general, special, or primary election, except if a Commission member chooses to run for reelection to
the Commission. This change would ensure that Commissioners opting to run for other office have to
resign from their full-time jobs at the agency. To allow Commission members to run for other offices at
the end of their terms, this provision would not apply in the last 18 months of their terms. This would
coincide with Recommendation 1.2 that would allow a member to solicit and receive contributions
within the same timeframe.
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1.5 Require the Commission to adopt a recusal policy in rule, including a requirement
to explain the reason for any recusal from a decision in writing.

This recommendation would require the Commission to formally adopt rules that set the standards,
requirements, and procedures for recusal of a Commissioner. This policy should include a requirement
tor Commissioners that recuse themselves from a decision to explain the reason in writing. Having
such a policy would help clarify when Commissioners must recuse themselves to avoid any appearance
of bias based on a personal or financial interest in an item up for decision.

1.6 Require the Commission to use the State Office of Administrative Hearings to
conduct independent hearings for its contested gas utility and enforcement
cases.

Under this recommendation, the Commission would contract with SOAH to conduct the Commission’s
hearings for contested gas utility cases and contested enforcement cases. In conducting hearings,
SOAH would consider the Commission’s applicable substantive rules and policies.

Like other agencies that have hearings conducted at SOAH, the Commission would maintain final
authority to accept, reverse, or modify a proposal for decision made by a SOAH judge. The Commission
could reverse or modify a decision only if the judge did not properly apply or interpret applicable
law, Commission rules, written policies, or prior administrative decisions; the judge relied on a prior
administrative decision that is incorrect or should be changed; or the Commission finds a technical
error in a finding of fact that should be changed. If the Commission does make a change, the reason
for such change should be clearly documented and must still be based on evidence in the record.

Fiscal Implication

These changes overall would have no net fiscal impact to the State. Changing the agency’s name would
have no significant fiscal impact as the Commission should phase in these changes over time using
existing resources.”® 'The recommendation to require the use of the State Office of Administrative
Hearings to conduct gas utility and enforcement hearings would add four FTEs to SOAH at a cost
of about $440,000, with a corresponding reduction of staff and savings at the Commission. The
Commission would use these savings to pay SOAH for conducting the hearings.

In addition, the recommendation to continue the Commission for 10 years would require the continuing
legislative appropriation of about $75 million annually to cover the costs of the agency’s operations.
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RESPONSES TO ISsSUE 1

Recommendation 1.1

Change the name of the Railroad Commission of Texas to the Texas Energy
Resources Commission, and continue the agency for 10 years.

Agency Response to 1.1

The Commission generally agrees with this recommendation. The Commission agrees that
its name is potentially confusing and does not accurately describe the Commission’s present
duties. Changing the name of the Commission would help citizens better understand the
Commission’s duties and ensure increased transparency for its primary role in overseeing
energy exploration and production in Texas — eliminating confusion regarding any ongoing
role with railroads. However, the Commission has concerns that changing the name could
raise constitutional issues related to subsection (b) of section 30 of the State Constitution,
and its continued applicability. Pursuant to Section 30a, Article 16, the Legislature could
provide for three elected Commissioners to the newly named commission. The courts and
the Attorney General would be free to interpret the validity and effect of legislation changing
the Commission’s name, and any challenges would likely greatly increase the indirect costs
associated with a name change. (The Honorable Barry T. Smitherman, Chair; The Honorable
David Porter, Commissioner; and The Honorable Buddy Garcia, Commissioner — Railroad
Commission of Texas)

For Renaming the Commission
James D. Bradbury, Attorney — Fort Worth

Jay Doegey, Chairman and R.A. Dyer, Policy Analyst — Atmos Cities Steering Committee
Brent Halldorson, Chief Operating Officer — Fountain Quail Water Management and

Chairman — Texas Water Recycling Association, Roanoke

Jeft Harper

Leann Lamb-Vines, LMT, Lubbock

Craig McDonald, Director — Texans for Public Justice, Austin

Cody Meador, President — Clean Elections, Dallas

Obie O’Brien, Vice President, Governmental & Regulatory Affairs — Apache Corporation
Tom “Smitty” Smith, Director — Public Citizen, Austin

Taylor Spalla, Lubbock

Gary Stuard, Chair — Downwinders at Risk, Dallas
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Liz Wally, Executive Director — Clean Elections, Dallas
Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen

Against Renaming the Commission

None received.

Modifications on Renaming the Commission

1. Change the Railroad Commission’s name to the Texas Oil and Gas Commission; or
alternatively, the Texas Energy Resources and Extraction Commission. (Cyrus Reed,

Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

2. Change the name to the Texas Petroleum Agency. (Seldon B. Graham, Jr., Legion of Honor
Member — Society of Petroleum Engineers, Austin)

3. Change name in a manner that keeps the “RRC” initials, such as Resource Recovery
Commission or Resource Regulation Commission. (Brent Halldorson, Chief Operating
Officer — Fountain Quail Water Management, and Chairman — Texas Water Recycling
Association, Roanoke)

4. Change the name to the Texas Oil and Gas Regulatory Commission. (Jane Lynn — Greater
Arlington Community Alliance, Arlington)

5. Change the name to the Oil and Gas Commission of Texas. (Ranjana Bhandari, Arlington;
Kaushik De, Arlington; and Susan Read — Westchester-Grand Prairie Community
Alliance, Grand Prairie)

6. Change the name to the Texas Energy Commission. (Bill Stevens, Government Affairs
Consultant — Texas Alliance of Energy Producers, Austin)

For Continuing the Agency
Robert “Bob” Best, Executive Chairman — Atmos Energy, Dallas

‘Thure Cannon, Executive Director — Texas Pipeline Association, Austin

Jay Doegey, Chairman and R.A. Dyer, Policy Analyst — Atmos Cities Steering Committee
Craig McDonald, Director — Texans for Public Justice, Austin

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin

Mari V. Ruckel, Vice President Government and Regulatory Affairs — Texas Oil & Gas

Association, Austin
Ben Shepperd, President — Permian Basin Petroleum Association, Midland
Tom “Smitty” Smith, Director — Public Citizen, Austin

Taylor Spalla, Lubbock
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Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
Mark Sutton, Executive Director — Gas Processors Association, Tulsa, Oklahoma

Against Continuing the Agency
Betty and Clyde Collins, Fort Worth

Modifications on Continuing the Agency

7. Conduct a performance audit of the Railroad Commission each year and conduct a Sunset
review again in two years. (Betty and Clyde Collins, Fort Worth)

8. Change the Commission’s governance structure from three elected commissioners to three
appointed commissioners. (Cyrus Reed, Acting Chapter Director — Lone Star Chapter of
the Sierra Club, Austin)

9. Replace the Commission’s current governance structure with an appointed oil and gas
board. (Leann Lamb-Vines, LMT, Lubbock; Sharon Wilson, Organizer — Earthworks’
Oil & Gas Accountability Project, Allen)

10. Make the continuation of the Commission contingent on adoption of reforms oftered by

Mr. Mikus in New Issues 26-29 and 158-161. (John W. Mikus, Attorney, Houston)

Recommendation 1.2

Limit the solicitation and receipt of campaign contributions by a Commissioner
or any candidates seeking the office to a year and a half timeframe around the
election, rather than throughout the full six-year term.

Agency Response to 1.2

'The Commission disagrees with this recommendation. The Commission should be held to
the same standards as all other statewide-elected executive branch officials. (The Honorable
Barry T. Smitherman, Chair; The Honorable David Porter, Commissioner; and The Honorable
Buddy Garcia, Commissioner — Railroad Commission of Texas)

For 1.2

David Bench, Intern — Public Citizen, Austin

James D. Bradbury, Attorney — Fort Worth

Jay Doegey, Chairman and R.A. Dyer, Policy Analyst — Atmos Cities Steering Committee
Jeft Harper

David E. Jones, Attorney — Clean Elections Texas, Dallas

Leann Lamb-Vines, LMT, Lubbock

Nick Lee, Board Member — Clean Elections Texas, Dallas

Craig McDonald, Director — Texans for Public Justice, Austin
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Cody Meador, President — Clean Elections, Dallas

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Joanne Richards, President of Board — Coftee Party Austin, Austin

Tom “Smitty” Smith, Director — Public Citizen, Austin

Gary Stuard, Chair — Downwinders at Risk, Dallas

Liz Wally, Executive Director — Clean Elections, Dallas

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 1.2

Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Modifications

11. In addition to these time limits, limit the amount of campaign contributions to $2,500 per
cycle, per entity. (Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra
Club, Austin)

12. Limit the total value of contributions to a candidate to $1,000 per election cycle, per person
or PAC. (David Bench, Intern — Public Citizen, Austin)

13. Require full disclosure of contributions to the Commission, including an individual’s name,
occupation, and employer. (David Bench, Intern — Public Citizen, Austin)

14. Prohibit the oil and gas industry from making political contributions to public officials.
(Sinikka Dickerson, Arlington)

15. Ban contributions from interest groups to regulatory bodies who oversee their industry.

(Jeft Harper)

16. Cap campaign contributions for Railroad Commissioners at $5,000, similar to what is

imposed on judges. (David E. Jones, Attorney — Clean Elections Texas, Dallas)

17. Adopt a voluntary system of campaign finance reforms that includes campaign contribution

limits. (Nick Lee, Board Member — Clean Elections Texas, Dallas)

18. Limit the amount of campaign contributions a candidate may receive. (Jane Lynn — Greater

Arlington Community Alliance, Arlington)

19. Establish a clean election system for Railroad Commissioners with a pool of funds provided
through modest fees on the agency’s regulated entities. (Craig McDonald, Director —
Texans for Public Justice, Austin)

20. Require the Railroad Commissioners to disclose the industry and occupation of each
donor as part of the disclosure of contributors on the commission’s website. (Cody Meador,
President and Liz Wally, Executive Director — Clean Elections, Dallas)

Railroad Commission of Texas Sunset Final Report with Legislative Action
Issue 1



Sunset Advisory Commission July 2013

21. Assess a fee on each barrel of natural gas and oil produced and deposit these funds into
a Railroad Commission campaign fund. (Joanne Richards, President of Board — Coffee
Party Austin, Austin)

22. Shorten the pre-election contribution period to 90 days. (Tom “Smitty” Smith, Director —
Public Citizen, Austin)

23. Prohibit anyone with ties to the oil and gas industry from running for a seat as a Railroad
Commissioner. (Sinikka Dickerson, Arlington)

Recommendation 1.3

Prohibit a Commissioner from knowingly accepting contributions from a party
with a contested case before the Commission.

Agency Response to 1.3

'The Commission disagrees with this recommendation. The Commission should be held to
the same standards as all other statewide-elected executive branch officials. (The Honorable
Barry T. Smitherman, Chair; The Honorable David Porter, Commissioner; and The Honorable
Buddy Garcia, Commissioner — Railroad Commission of Texas)

For 1.3

David Bench, Intern — Public Citizen, Austin

Ranjana Bhandari, Arlington

James D. Bradbury, Attorney — Fort Worth

Kaushik De, Arlington

Jay Doegey, Chairman and R.A. Dyer, Policy Analyst — Atmos Cities Steering Committee
Jeft Harper

David E. Jones, Attorney — Clean Elections Texas, Dallas

Leann Lamb-Vines, LMT, Lubbock

Nick Lee, Board Member — Clean Elections Texas, Dallas

Craig McDonald, Director — Texans for Public Justice, Austin

Cody Meador, President — Clean Elections, Dallas

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Tom “Smitty” Smith, Director — Public Citizen, Austin

Railroad Commission of Texas Sunset Final Report with Legislative Action
Issue 1

20e



July 2013 Sunset Advisory Commission

Gary Stuard, Chair — Downwinders at Risk, Dallas

Liz Wally, Executive Director — Clean Elections, Dallas

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 1.3

None received.

Modifications

24. Remove the modifier “knowingly”from the recommendation. (James D.Bradbury, Attorney
— Fort Worth; and Susan Read — Westchester-Grand Prairie Community Alliance, Grand

Prairie)

25. Extend the prohibition to contributions from all parties and their affiliated political
committees. (Scott E. Rozzell, Executive Vice President and General Counsel — CenterPoint
Energy, Inc., Houston)

26. Prohibit Commissioners from voting in cases concerning individuals that had contributed
to their campaign in the previous year. (David Bench, Intern — Public Citizen, Austin)

27. Prohibit contributions to statewide elected officials, including the Railroad Commissioners,
from companies (including their employees) that have business or disputes before those

bodies. (Linda Curtis — Independent Texans, Bastrop)

Recommendation 1.4

Require the automatic resignation of a Commissioner that announces or
becomes a candidate for another elected office.

Agency Response to 1.4

The Commission disagrees with this recommendation. The Commission should be held to
the same standards as all other statewide-elected executive branch officials. (The Honorable
Barry T. Smitherman, Chair; The Honorable David Porter, Commissioner; and The Honorable
Buddy Garcia, Commissioner — Railroad Commission of Texas)

For1.4
James D. Bradbury, Attorney — Fort Worth

Jay Doegey, Chairman and R.A. Dyer, Policy Analyst — Atmos Cities Steering Committee
David E. Jones, Attorney — Clean Elections Texas, Dallas

Leann Lamb-Vines, LMT, Lubbock

Nick Lee, Board Member — Clean Elections Texas, Dallas

Craig McDonald, Director — Texans for Public Justice, Austin

Cody Meador, President — Clean Elections, Dallas
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Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Tom “Smitty” Smith, Director — Public Citizen, Austin

Liz Wally, Executive Director — Clean Elections, Dallas

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 1.4

None received.

Recommendation 1.5

Require the Commission to adopt a recusal policy in rule, including a requirement
to explain the reason for any recusal from a decision in writing.

Agency Response to 1.5

'The Commission disagrees in part with this recommendation. The Commission has by rule
adopted a recusal policy, codified in 1 T.A.C. §1.10. The Legislature has specifically committed
the administration and enforcement of the State’s ethics statutes to the Texas Ethics Commission
and empowered only the Ethics Commission to adopt rules to administer those statutes. A
rule that would require a Commissioner to state in writing the reason for a recusal decision
goes beyond the requirements of §572.058 of the Government Code, which requires elected
and appointed officers to disclose only the fact that a conflict exists, which disclosure shall be
entered in the minutes, and to refrain from voting or otherwise participating in that matter.
The Commission should be held to the same standards as all other statewide-elected executive
branch officials. (The Honorable Barry T. Smitherman, Chair; The Honorable David Porter,
Commissioner; and The Honorable Buddy Garcia, Commissioner — Railroad Commission of

Texas)

Staff Comment: 'This recommendation would not conflict with current provisions in the State’s
ethics statutes.

For 1.5
Ranjana Bhandari, Arlington

James D. Bradbury, Attorney — Fort Worth

Kaushik De, Arlington

Jay Doegey, Chairman and R.A. Dyer, Policy Analyst — Atmos Cities Steering Committee
David E. Jones, Attorney — Clean Elections Texas, Dallas

Leann Lamb-Vines, LMT, Lubbock

Nick Lee, Board Member — Clean Elections Texas, Dallas
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Craig McDonald, Director — Texans for Public Justice, Austin

Cody Meador, President — Clean Elections, Dallas

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin

Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Tom “Smitty” Smith, Director — Public Citizen, Austin

Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
Liz Wally, Executive Director — Clean Elections, Dallas

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 1.5

None received.

Recommendation 1.6

Require the Commission to use the State Office of Administrative Hearings to
conduct independent hearings for its contested gas utility and enforcement
cases.

Agency Response to 1.6

'The Commission disagrees with this recommendation. The Commission’s gas utility rate cases
were heard at SOAH for a brief period from 2001 to 2003. The transfer of gas utility contested
rate cases did not represent an improved, more efficient, or better process, just a difterent and
more costly one. The Commission has enormous in-house expertise among its technical staft,
attorneys, and hearings examiners that is absolutely critical to the effective administration and
enforcement of its various regulatory programs.

The contested-case hearing processes in place at the Commission protect the fundamental
rights of all stakeholders, provide an equal opportunity to fully participate in contested-case
proceedings, and ensure that Commission decisions are in fact fair, evidenced-based and lawful.
Of particular importance is the ease of access afforded by the Commission’s process that allows
individual consumers or small business operators to represent themselves through the hearing
process. Should the process transfer to SOAH, it is likely that individuals currently representing
themselves would require legal counsel to navigate the SOAH process.

In regards to the fiscal impact, based upon the Commission’s previous experience contracting
with SOAH, the Commission anticipates the cost of that contract to be nearly $750,000
per year, in comparison to the $440,000 estimated by Sunset staff. (The Honorable Barry T.
Smitherman, Chair; The Honorable David Porter, Commissioner; and The Honorable Buddy

Garcia, Commissioner — Railroad Commission of Texas)
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Affected Agency Response to 1.6

The State Office of Administrative Hearings (SOAH) is confident that its Administrative
Law Judges (ALJs) could hear the Commission’s enforcement and gas utility cases efficiently
and well, should this work be transferred to SOAH. While the cases would present new law
and issues, SOAH’s ALJs have a deep, solid, and longstanding foundation of expertise and
experience in hearing both enforcement and utility cases, including rate cases with statutory
deadlines. SOAH’s AL]Js are practiced in matching the complexity and scope of the procedures
for a hearing with the magnitude of the case and sophistication of the parties, including parties
representing themselves. SOAH also is in accord with the fiscal and FTE estimations set out
in the Sunset report, based on the Commission’s current enforcement and gas utility caseload.
(Cathleen Parsley, Chief Administrative Law Judge — State Office of Administrative Hearings)

For 1.6
James D. Bradbury, Attorney — Fort Worth

Jay Doegey, Chairman and R.A. Dyer, Policy Analyst — Atmos Cities Steering Committee
Geoftrey Gay, Attorney — Atmos Cities Steering Committee, Austin

Cody Meador, President — Clean Elections, Dallas

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Tom “Smitty” Smith, Director — Public Citizen, Austin

Alisa Talley, Senior Staff Analyst, Administrative & Regulatory Affairs Division — City of
Houston (The City of Houston limits its comments to gas utility rate cases, with no position
on enforcement cases.)

Liz Wally, Executive Director — Clean Elections, Dallas

Against 1.6
Robert ‘Bob” Best, Executive Chairman — Atmos Energy, Dallas

‘Thure Cannon, Executive Director — Texas Pipeline Association, Austin

Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin

Chuck Harder, Senior Director — CenterPoint Energy, Inc., Houston
Michael A. Heim, President — Gas Processors Association, Tulsa, Oklahoma
James Mann, Lawyer — Texas Pipeline Association

Scott E. Rozzell, Executive Vice President and General Counsel — CenterPoint Energy, Inc.,
Houston

Mari Ruckel, Vice President, Government Affairs — Texas Oil & Gas Association, Austin

Ben Shepperd, President — Permian Basin Petroleum Association, Midland
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Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
Mark Sutton, Executive Director — Gas Processors Association, Tulsa, Oklahoma

Modification

28. Require all contested matters, including oil and gas matters, to be referred to SOAH.
(James D. Bradbury, Attorney — Fort Worth; and David Bench, Intern — Public Citizen,

Austin)
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CommissioN DEcISION ON ISssuE 1

(JANUARY 2013)

Adopted Recommendations 1.1,1.3,and 1.4.

Adopted Recommendation 1.2 with a modification to remove the requirement for Commissioners
to post campaign contributions on the Commission’s website.

In lieu of Recommendation 1.5, adopted a modification to, as a management action, direct the
Railroad Commission to review its recusal policy, and revise as necessary to ensure Commissioner’s
awareness of, and compliance with, these requirements.

In lieu of Recommendation 1.6, adopted a modification to statutorily require the Commission to
develop a policy in rule to prohibit and ensure against any inadvertent ex-parte communications
between hearing examiners and the Commissioners, and hearing examiners and technical staft
that are parties to a hearing. This recommendation would require the Commissioners to not have
contact with the hearing examiners other than in a formal public hearing.

FINAL RESULTS ON ISSUE 1
(Jury 2013)

Legislative Action

Recommendation 1.1 — House Bill 1675 continues the Railroad Commission for four years
until 2017, instead of a 10 year period as recommended by the Sunset Commission. The bill
provides for the Sunset Commission to re-examine the Railroad Commission in full and make
recommendations to the 85th Legislature regarding its continuation, functions, and alternative
structures and methods for performing the Commission’s functions. The bill requires the Sunset
review to include an assessment of other state agencies that are able to perform the Railroad
Commission’s functions and to examine methods to increase the public’s role in decisions made by
the Railroad Commission. The bill also authorizes the Sunset Commission to contract for assistance
in performing the review, including forensic auditing, and requires the Railroad Commission to
pay all costs of the review.

The Legislature did not adopt the provisions of Recommendation 1.1 to change the name of the
Railroad Commission to the Texas Energy Resources Commission, and did not apply the standard
Sunset across-the-board requirement for the Commission to develop a policy that encourages
alternative dispute resolution and negotiated rulemaking.
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Recommendation 1.2 — The Legislature did not adopt this recommendation to limit the
solicitation and receipt of campaign contributions by a commissioner or any candidates seeking
the office to a year and a half timeframe around the election, rather than throughout the full six-
year term.

Recommendation 1.3 — The Legislature did not adopt this recommendation to prohibit a
commissioner from knowingly accepting contributions from a party with a contested case before
the Commission.

Recommendation 1.4 — Separate legislation, Senate Bill 219, required the automatic resignation
of a Railroad Commissioner that announces or becomes a candidate for an elected office in any
general,special,or primary election. The Sunset Commission had recommended thata commissioner
that becomes a candidate for another elected office must resign from the Commission except in the
last 18 months of their term. The Governor, however, vetoed S.B. 219, and therefore no resign to
run provision was enacted.

Management Action

Recommendation 1.5 — The Commission should review its recusal policy, and revise as necessary
to ensure Commissioners’ awareness of, and compliance with, its requirements.

Legislative Action

Recommendation 1.6 — The Legislature did not adopt this recommendation to require the
Commission to develop a policy in rule to prohibit and ensure against any inadvertent ex-parte
communications between hearing examiners and the Commissioners, and hearing examiners and
technical staff who are parties to a contested case.
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ISSUE 2

Self-Funding of the Oil and Gas Program Is Working Well, But Would
Benefit From Removal of the $20 Million Cap on the Oil and Gas
Regulation and Cleanup Fund.

Background

During the 82nd Session, the Legislature made a number of changes to the Railroad Commission’s
(Commission’s) sources of funding, including making its Oil and Gas program self-supporting by
replacing general revenue with fees and surcharges paid by the industry." Prior to these changes in
funding, the Commission deposited all fees, fines, and miscellaneous revenues associated with the
regulation of the oil and gas industry into the Oil Field Cleanup Fund. Funds in this General Revenue
dedicated account were used to plug abandoned oil and gas wells and for site remediation.

In 2011, the Legislature reconstituted the Oil Field Cleanup Fund as the Oil and Gas Regulation and
Cleanup Fund (Fund) and directed all fees and surcharges to be deposited in the newly repurposed
Fund, which is capped in statute at $20 million.? If the Commission exceeds the $20 million Fund
cap, the Commission is prohibited, by statute, from levying oil and gas fees until the Fund balance
is reduced below $10 million. At the end of fiscal year 2012, the Fund had a balance of $17 million,
including $8 million in unencumbered funds and $9 million in encumbered funds — contracts for well
plugging and site remediation, and Underground Injection Control grants. The textbox, Major Purposes
of the Oil and Gas Regulation and Cleanup Fund, summarizes the reconstituted Fund’s statutory uses.’

Major Purposes of the Oil and Gas Regulation and Cleanup Fund

e  Opversee all aspects of oil and gas production, including permitting, monitoring, inspecting, public information,
and administration.

e Conduct site investigations to determine the nature and extent of contamination caused by oil and gas waste.
e Remediate oil and gas waste that cause, or may cause, pollution to surface or subsurface water.

e Plug abandoned wells and enforce orders and rules related to oil and gas pollution.

'The original Oil Field Cleanup Fund also had an advisory committee that the Legislature created in
2001 to oversee the administration of oil field cleanup efforts and report to the Legislature the progress
of plugging abandoned wells in Texas. Statute establishes this 10-member Committee composed of
two legislators, five industry representatives, two members from the academic community, and a public
member.*
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With the
exception of the
cap on the Fund,

changes to the
Commission’s
funding structure
have gone
smoothly.

While appropriate
for its previous
limited role, the

cap no longer

works for all
oil and gas
regulation.

Findings

The Sunset Commission’s 2011 recommendations that
authorized the Railroad Commission to levy surcharges and
make its Oil and Gas program self-supporting were adopted by
the Legislature and implementation efforts are well underway.

In 2011, based on recommendations from the Sunset Commission, the
Legislature authorized the Commission to levy surcharges to make its Oil and
Gas program self-supporting, and decreased the amount of General Revenue
the Commission receives to correspond with these increases in surcharges.’
Before last session, the Commission’s Oil and Gas program was appropriated
about $53 million in fiscal year 2011, including 65 percent from fees and
fines in the Oil Field Cleanup Fund and 35 percent from General Revenue.
Following these changes, the Commission’s Oil and Gas program received an
appropriation of about $54 million in fiscal year 2012, including 85 percent
from fees and surcharges. The Commissions Oil and Gas program would
have been 100 percent self-funded, but for a general revenue appropriation of
$10 million for additional staffing in fiscal years 2012-2013.¢ The Legislature
directed these fees and surcharges into the newly repurposed Oil and Gas
Regulation and Cleanup Fund. In addition, the Legislature redirected fines
previously deposited in the Oil Field Cleanup Fund to the General Revenue

Fund, as recommended by the Sunset Commission.

Changes to the Commissions sources of revenue have enabled the
Commission to increase the number of full-time oil and gas inspectors from
87 in 2010, when the Commission was last under Sunset review, to 97 full-
time inspectors in 2012. With this increase in staffing, the Commission has

dedicated more field staft to perform inspections, as described further in Issue
4,

The Oil and Gas Regulation and Cleanup Fund has out grown
the purpose of its statutory cap.

Although most changes to the Commission’s funding sources have gone
smoothly and are working well, Sunset staff found that the $20 million cap
on the Oil and Gas Regulation and Cleanup Fund likely will restrict the
Commission from providing sufficient funding for its regulatory and cleanup
operations. The Legislature created the original Oil Field Cleanup Fund as a
General Revenue dedicated account for the limited purpose of using fee and
fine revenue to plug abandoned oil and gas wells and cleanup polluted oil field
sites. At the time the Oil Field Cleanup Fund was created, the Legislature
capped the dedicated account at $20 million to limit the amount of fees the
Commission could collect to fund its well plugging and cleanup operations.
However, in 2011 the Legislature repurposed this dedicated account to fund
all oil and gas regulatory activities, including permitting, inspecting, and well

plugging.
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'This newly reconstituted fund, the Oil and Gas Regulation and Cleanup
Fund, now serves a much larger purpose, but remains capped at $20 million.
However, the amount of revenue the Commission generates from surcharges,
which are deposited into the Fund, has increased. Although the cap on the
Fund was appropriate at the time it was initially created, the expanded purpose
of the Fund and the additional revenue the Commission now generates from
surcharges requires the Commission to have more flexibility in its maximum
balance.

The $20 million cap on the Fund restricts the Commission from
increasing statutorily authorized surcharges to adequately fund
its oil and gas regulatory and cleanup operations.

At the same time the Legislature expanded the use of the Fund, it also
required the Commission’s Oil and Gas program to be self-supporting,
authorizing the Commission to levy surcharges on the program’s permits
to achieve this purpose. Surcharges are capped in statute at 185 percent of
fees and are deposited in the Oil and Gas Regulation and Cleanup Fund.”
However, because oil and gas production has increased at an exponential rate,
the number of new permits filed by operators has also increased and has
resulted in the Commission collecting more surcharges; thus, putting the
Commission at risk of exceeding the Fund’s $20 million cap. For example, in
fiscal year 2012, the Commission collected more than $36 million in fees and
surcharges and was appropriated $5 million in general revenue. As a result,
the Fund balance grew to $17 million, only $3 million below the cap.

The Fund’s cap also limits the Commission’s ability to hire more field
inspectors and make improvements to its information technology (IT)
systems. The Commission estimates that increasing surcharges from 150
percent, its current rate, to 185 percent, its statutory max, would generate
an additional $14 million per year. This additional revenue from increasing
surcharges could be used to hire additional staff and make much needed IT
enhancements, but would likely push the Commission over the Fund’s cap.

The Sunset Commission’s 2011 recommendation to abolish the
Oil Field Cleanup Fund Advisory Committee continues to be
appropriate.

'The 2010 Sunset review found that, while the need for plugging abandoned
wells continues, the purpose of the Oil Field Cleanup Fund Advisory
Committee (Committee) has been accomplished. The Legislature created
the Committee to meet quarterly with the Commission, monitor and report
the effectiveness of the Oil Field Cleanup Fund, review recommendations for
legislation proposed by the Commission, and review rules relating to the Oil
Field Cleanup Fund.® Although the Oil Field Cleanup Fund was renamed
and reconstituted to serve a larger purpose, the Committee continues to only
serve in its advisory role for the Commission’s cleanup functions. However,
the Commission’s well plugging efforts are on track. Illustrating its progress,

With exponential
growth in oil and
gas production,
the Commission
may soon risk
exceeding
the cap.

The Oil Field
Cleanup Fund
Advisory
Commiittee has
achieved its
purpose and is no
longer needed.
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the number of abandoned wells requiring plugging has diminished from about
18,000 in fiscal year 2002 to less than 8,000 in fiscal year 2012. Meeting
records of the Committee also support this conclusion. The Committee has
only met once in the past two years, missing its quarterly meeting and biennial
reporting requirements. In addition, agency staft routinely track and report
to the Railroad Commissioners and the Legislature on these ongoing efforts.

Recommendations

Change in Statute
2.1 Eliminate the cap on the Oil and Gas Regulation and Cleanup Fund.

'This recommendation would remove the $20 million cap on the Oil and Gas Regulation and Cleanup
Fund from statute. The cap restricts the Commission from adequately staffing and performing its oil
and gas regulatory duties, in conflict with the intent of self-funding a quality regulatory program. As is
the case with most other state agencies, without a funding cap the Commission could only spend funds
at the level appropriated by the Legislature. The Commission would continue to adjust surcharges,
within the 185 percent limit.

In conjunction with Issue 8 of this report, the Commission would continue to produce its report on
the Oil and Gas Regulation and Cleanup Fund to the Legislature and the Legislative Budget Board.
This quarterly report includes information on the performance goals for the Fund; the balance of the
Fund; the amount of fees and surcharges deposited into the Fund; the amount spent from the Fund
and for what purposes; the number of wells plugged and the number of abandoned wells that remain
unplugged; and any other information that relates to the Commission’s regulatory and cleanup duties.
The Commission must also place this report on its website for the public and oil and gas industry to
access.

2.2 Abolish the Oil Field Cleanup Fund Advisory Committee.

'This statutory Committee has served its purpose and is no longer needed. This recommendation would
repeal the statute establishing the Committee. In addition, this recommendation would abolish the
Committee’s statutory reporting requirement to provide information on the administration of the Oil
Field Cleanup Fund and the progress the Commission has made towards plugging abandoned wells.
As discussed in Recommendation 2.1, the Commission would provide the information previously
contained in the Committee’s Cleanup Fund report, including information on the administration of
the Fund and the progress the Commission has made towards plugging wells.

Fiscal Implication

'The recommendation to eliminate the $20 million cap on the Fund would ultimately have no direct fiscal
impact to the State. The Commission would only increase surcharges to generate revenue sufficient to
support amounts appropriated by the Legislature. Abolishing the Oil Field Cleanup Fund Advisory

Committee would also have no fiscal impact because the Committee receives no funding.
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S.B.1 and S.B. 2, 82nd Texas Legislature, 1st Called Session, 2011.

S.B.1,2011.
3 Section 81.068, Texas Natural Resources Code.
4 Section 91.1135, Texas Natural Resources Code.
> $B.2,2011
6 Section, 18.11 (p. IX-74 and 75), S.B. 1, 82nd Texas Legislature, 1st Called Session, 2011.
7 SB.1,2011.
8

S.B. 310, 77th Texas Legislature, Regular Session, 2001.
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RESPONSES TO ISSUE 2

Recommendation 2.1
Eliminate the cap on the Oil and Gas Regulatory and Cleanup Fund.

Agency Response to 2.1

The Commission agrees with this recommendation. (The Honorable Barry T. Smitherman,
Chair; The Honorable David Porter, Commissioner; and The Honorable Buddy Garcia,

Commissioner — Railroad Commission of Texas)

For 2.1

James D. Bradbury, Attorney — Fort Worth

Betty and Clyde Collins, Fort Worth

Leann Lamb-Vines, LMT, Lubbock

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Tom “Smitty” Smith, Director — Public Citizen, Austin

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen

Against 2.1
Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin

Modification

1. Raise the cap on the Oil and Gas Regulation and Cleanup Fund to $35 million instead of
eliminating it altogether. (Bill Stevens, Government Affairs Consultant — Texas Alliance of
Energy Producers, Austin)

Recommendation 2.2
Abolish the Oil Field Cleanup Fund Advisory Committee.

Agency Response to 2.2

The Commission neither agrees, nor disagrees with this recommendation. (The Honorable
Barry T. Smitherman, Chair; The Honorable David Porter, Commissioner; and The Honorable
Buddy Garcia, Commissioner — Railroad Commission of Texas)

Railroad Commission of Texas Sunset Final Report with Legislative Action
Issue 2

26a



July 2013 Sunset Advisory Commission

For 2.2
James D. Bradbury, Attorney — Fort Worth

Leann Lamb-Vines, LMT, Lubbock

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Tom “Smitty” Smith, Director — Public Citizen, Austin

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen

Against 2.2
Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
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ComMiIsSION DEcISION ON ISSUE 2

(JANUARY 2013)

Adopted Recommendations 2.1 and 2.2.

FINAL REsuLTS ON ISSUE 2

(Jury 2013)

Legislative Action

Recommendation 2.1 — Although the Sunset Commission recommended eliminating the
statutory cap on the Oil and Gas Regulation and Cleanup Fund, the Legislature adopted through
separate legislation, H.B. 3309, a provision that essentially implements the recommended policy by
increasing the cap on the Fund from $20 million to $30 million, and increasing the Fund’s floor, the
point at which the Commission can begin assessing fees and surcharges again, from $10 million
to $25 million.

Recommendation 2.2 — The Legislature did not adopt this recommendation to abolish the Oil
Field Cleanup Fund Advisory Committee.
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IssUE 3

The Commission’s Current Pipeline Safety Fee Does Not Cover the
Program’s Costs, Limiting the Agency’s Ability to Ensure Public Safety
Within a Growing Oil and Gas Industry.

Background

In 1917, the Legislature authorized the Railroad Commission of Texas (Commission) to regulate
intrastate pipelines and required all pipelines and gathering systems that transport oil or gas in the state
to receive a permit from the Commission. The Commission’s Pipeline Safety program permits pipeline
operators, audits pipeline operators and their records, performs field inspections, conducts accident
investigations, responds to emergencies, and provides educational programs to excavators and pipeline
operators.! In fiscal year 2012, the Commission issued or renewed more than 3,500 permits to operate
a pipeline; performed more than 3,300 inspections of Texas’ 170,000 miles of intrastate pipelines;
identified more than 2,700 violations; conducted 175 accident investigations and special investigations;
and completed 3,800 enforcement actions against excavators and pipeline operators.

To support its Pipeline Safety program, the Commission levies a pipeline safety fee on all natural
gas distribution and municipal operators on a per service line basis.? Natural gas utilities pass this
pipeline safety fee on to gas utility customers each year in their utility bill. Statute caps the pipeline
safety fee at $1 per service line and the Commission has currently set the fee, by rule, at $0.75 per line.?
In fiscal year 2012, the Commission collected about $3.7 million in pipeline safety fees to fund its
Pipeline Safety program. In addition, the Commission received $2.4 million in federal funds and the
Legislature appropriated about $1.5 million in general revenue to cover the program’s remaining costs.

Finding
The Commission does not have statutory authority to assess a
fee for a permit to operate a pipeline, limiting the Commission’s

ability to ensure public safety and oversight of a growing
industry.

As part of its permitting process, the Commission requires pipeline operators
to provide basic information, including the location and mileage of the
pipeline, the type of fluid transported, the outside diameter and wall thickness
of the pipe, the pipe grade, the maximum allowable operating pressure, the
purpose for which the pipeline will be used, and other information related to
the operator. The Commission uses the information included in the pipeline
permit, known as the T-4 permit, to ensure public safety and the integrity
of the pipelines. While the Commission has required pipeline operators to
receive such an upfront permit to operate a pipeline from the Commission
for more than 90 years, it has never charged operators a permit fee to support
this function.

The Commission
has required
pipeline operators
to get permits
for 90 years,
but has never
charged a fee.

Railroad Commission of Texas Sunset Final Report with Legislative Action
Issue 3

27



28

July 2013 Sunset Advisory Commission

Most regulatory agencies require the regulated entity to pay a permit fee on
the front-end to support its regulatory functions. The Commission, however,
tunds its Pipeline Safety program by levying a pipeline safety fee on gas utility
customers. 'This back-end fee is not tied to the Commission’s permitting
process or to the increasing number of miles of regulated pipelines in the
state. In addition, this consumer fee does not cover all of the Pipeline Safety
program’s costs.

Not charging an upfront permit fee also limits the Commissions ability
to generate sufficient revenue to keep pace with growth in the oil and gas
industry. The Barnett Shale and Eagle Ford Shale regions, for example, have
seen production increase at an exponential rate and, as a result, the mileage
of pipelines to transport these resources from the wellhead to the burner

Current back-
end consumer
fees do not cover

the full costs
f tip has also increased; thus, increasing the need to adequately fund and staft

Ogi;eegl#llg; lil’rllg the Commission’s Pipeline Safety program. Assessing a permit fee would
the state. enable the Commission to employ sufficient staft and field inspectors, allow
the Commission to ensure pipelines are safely transporting oil and gas across
the state, and allow the Commission to appropriately oversee an important
industry that continues to grow.
Recommendations

Change in Statute

3.1 Authorize the Commission to create a pipeline permit fee to help support its
Pipeline Safety program.

'This recommendation would enable the Pipeline Safety program to be self-supporting by authorizing the
Commission to create a new T-4 pipeline permit fee, adjustable by the Commission. The Commission
could adjust the newly created T-4 permit fee to meet the growing needs of the program, but within
limits established by the Legislature. The Commission would collect the permit fee at the time of
application.

Under this recommendation, the Commission would establish a methodology for developing the fee
that reflects the time needed to perform the regulatory work associated with permitting pipelines; the
impact of the permit fee on operators of all sizes; and other factors it considers important to the fair and
equitable levying of a permit fee. The Commission would have the flexibility to establish methodologies
for the fee to cover all program costs, including administration costs and benefits. For example, the
Commission could base the fee on the mileage of pipeline, the number of new and renewed permits,
the number of amended permits, the number of pipeline systems, or any other factor that enables
the Commission to equitably and efficiently recover all costs of its Pipeline Safety program. The
Commission would establish the methodology in rule, ensuring the opportunity for aftected pipeline
operators and the public to comment.

Creating a new T-4 permit fee would provide a mechanism for the Commission, based on legislative
appropriations, to generate additional revenue to better ensure public safety by hiring sufhicient field
inspectors, and to make information technology improvements to meet the needs of a growing oil and
gas industry.
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Change in Appropriations

3.2 Add language in the General Appropriations Act to further ensure that the
Commission collects fee amounts to offset the costs of administering its Pipeline
Safety program, including administration costs and benefits.

New rider language would be placed in the Commission’s appropriation pattern to require that the
pipeline safety and pipeline operator permit fees, and any other miscellaneous revenue associated with
the Pipeline Safety program cover, at a minimum, all program costs, including direct and indirect
administrative costs as well as benefits. As with a number of these riders, if revenues are insufficient
to cover these costs, the Legislative Budget Board and Governor may direct the Comptroller’s office
to reduce the appropriation authority to be within the amount of fee revenue expected to be available.

Fiscal Implication

'These recommendations would have an estimated savings of $1,499,779 to the General Revenue Fund.
Revenue from the newly created T-4 pipeline permit fee would be used to offset the general revenue
the Legislature currently appropriates to the Commission for its Pipeline Safety program. Any increase
in revenues to support additional inspectors and new information technology would depend on future
legislative appropriation requests and are not estimated for this issue.

Railroad Commission of Texas

Fiscal Savings to the
Year General Revenue Fund
2014 $1,499,779

2015 $1,499,779

2016 $1,499,779

2017 $1,499,779

2018 $1,499,779

Section 121.211, Texas Utilities Code.

16 T.A.C. Section 8.201.
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RESPONSES TO ISSUE 3

Recommendation 3.1

Authorize the Commission to create a pipeline permit fee to help support its
Pipeline Safety program.

Agency Response to 3.1

The Commission agrees with this recommendation. (The Honorable Barry T. Smitherman,
Chair; The Honorable David Porter, Commissioner; and The Honorable Buddy Garcia,

Commissioner — Railroad Commission of Texas)

For 3.1
James D. Bradbury, Attorney — Fort Worth

Thure Cannon, Executive Director — Texas Pipeline Association, Austin

Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin

Betty and Clyde Collins, Fort Worth

Richard Guldi, Ph.D., Dallas

Michael A. Heim, President — Gas Processors Association, Tulsa, Oklahoma

Leann Lamb-Vines, LMT, Lubbock

James Mann, Lawyer — Texas Pipeline Association, Austin

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Mari Ruckel, Vice President, Government Affairs — Texas Oil & Gas Association, Austin

Mary Sahs, Outside Legal Counsel — Kenedy County Groundwater Conservation District,
Austin

Tom “Smitty” Smith, Director — Public Citizen, Austin

Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
Mark Sutton, Executive Director — Gas Processors Association, Tulsa, Oklahoma

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 3.1

None received.
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Modification

1. Double the existing pipeline safety fee from $1 to $2 per service line first, and then use the
new pipeline permit fee to make up the difference if additional revenues are needed. (James
Mann, Lawyer — Texas Pipeline Association, Austin)

Recommendation 3.2

Add language in the General Appropriations Act to further ensure that the
Commission collects fee amounts to offset the costs of administering its Pipeline
Safety program, including administration costs and benefits.

Agency Response to 3.2

The Commission agrees with this recommendation. (The Honorable Barry T. Smitherman,
Chair; The Honorable David Porter, Commissioner; and The Honorable Buddy Garcia,

Commissioner — Railroad Commission of Texas)

For 3.2
James D. Bradbury, Attorney — Fort Worth

Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin

Betty and Clyde Collins, Fort Worth

Richard Guldi, Ph.D., Dallas

Leann Lamb-Vines, LMT, Lubbock

James Mann, Lawyer — Texas Pipeline Association, Austin

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin

Mary Sahs, Outside Legal Counsel — Kenedy County Groundwater Conservation District,
Austin

Tom “Smitty” Smith, Director — Public Citizen, Austin

Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
Mark Sutton, Executive Director — Gas Processors Association, Tulsa, Oklahoma

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 3.2

None received.
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Modification

2. Inaddition, authorize the Commission to impose a pipeline permit fee on existing pipelines
to help support its Pipeline Safety program. (James D. Bradbury, Attorney — Fort Worth)

CommMissioN DEcISION ON ISSUE 3

(JANUARY 2013)

Adopted Recommendations 3.1 and 3.2.

FINAL RESULTS ON ISSUE 3

(Jury 2013)

Legislative Action
The Legislature did not adopt the following statutory recommendations.

Recommendation 3.1 — Authorize the Commission to create a pipeline permit fee to help support
its Pipeline Safety program.

Recommendation 3.2 — Add language in the General Appropriations Act to further ensure
that the Commission collects fee amounts to offset the costs of administering its Pipeline Safety
program, including administration costs and benefits.
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ISSUE 4

While Changes Have Begun, the Commission Continues to Need
Statutory Direction to Improve Its Enforcement Processes.

Background

To ensure compliance with safety and environmental requirements, the Railroad Commission of Texas
(Commission) inspects and monitors oil and natural gas production, storage, delivery, and cleanup.
Inspections may occur as part of the agency’s routine risk-based schedule or in response to a complaint.
In fiscal year 2012, the Commission spent more than $15.7 million on its inspection and monitoring
functions, employing 97 full-time oil and gas field inspectors and 55 additional staft that dedicate
part of their time to oil and gas field inspections. Since the 2010 Sunset review, the Commission has
added 10 new full-time field inspectors, allowing the Commission to dedicate more staft to performing
inspections, entering violations into the enforcement database, and assessing the seriousness of each
violation.

In fiscal year 2012, Commission inspectors performed more than 118,000 inspections, finding more
than 55,000 violations. When inspectors uncover violations of statute or Commission rule, they
report the violations to the district office for review, and the agency sends a notice of violation to the
operator. To take enforcement action against violators of law or rule, statute gives the Commission a
variety of sanctioning options, including administrative penalty authority of up to $10,000 per day per
violation for violations related to safety or the prevention or control of pollution. In fiscal year 2012,
the Commission issued 217 penalties, assessing more than $1.9 million in fines to oil and natural gas
operators.

In addition to assessing fines, the Commission has the ability to sever a lease, which allows the
Commission to gain compliance without necessarily having to pursue an enforcement action. The
Commission can sever a lease, which may include multiple wells, for all oil- and natural gas-related
violations, which prevents an operator from producing or selling any petroleum product from a lease
until the violation is corrected. In fiscal year 2012, in those instances where the Commission sent a
notice of severance, 63 percent of leases with violations were corrected after receiving the notice and an
additional 22 percent of leases were corrected after the lease was severed. The remaining 15 percent of
these leases were referred to enforcement because the violation was not corrected.

Finding

While the Commission has recently adopted penalty guidelines
and is field testing changes to its enforcement policies, these
changes are too new to evaluate their impact and statutory

direction is still needed to ensure these efforts continue in the
future.

One of the key findings of the 2010 Sunset review was that the Railroad
Commission initiated a limited number of enforcement actions against
noncompliant oil and gas producers and relied on incomplete data to guide its
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enforcement process. Sunset found the Commission did not track violations
based on the severity of the violation and did not have a formalized process
for ranking violations to ensure that serious or repeat offenses were referred
for enforcement action. Also of particular concern was the Commission’s
enforcement process’ limited ability to deter future violations.

While the Commission continues to address compliance through its
severance process, it still needs to take additional enforcement action to deter
serious and repeat violations. In fiscal year 2012, the Commission forwarded
a little more than 2 percent of the 55,000 violations identified by inspectors
for enforcement action. The lack of a policy that ranked violations prevented
the Commission from being certain that the most serious violations and
repeat violations were being consistently forwarded for enforcement action
and, as a result, contributed to a public perception of an unwillingness to
pursue enforcement action. The Commission needs to take consistent
enforcement action against violators to assure the public that the agency is
closely monitoring the industry as it continues to expand into suburban areas
and affect peoples’ day-to-day lives.

Although the Sunset bill failed to pass during the 2011 session, the Railroad
Commission, in response to concerns raised through the Sunset process,
decided to take action on its own to address many of these issues. In August
2012 the Commission adopted penalty guidelines, in rule, that assign
penalties based on the risk posed and the severity of the violation, and assign
higher penalties for repeat violations.! The Commission publishes its penalty
guidelines and enforcement data on its website.

While not formally adopted yet, the Commission is also in the process of
revising and field testing changes to its enforcement policies. These changes
include ranking violations from “minor” to “major.” Minor violations would
include violations such as improper signage, while major violations would
include anything that can harm public health or the environment. Field staft
would refer all major violations for enforcement action, even if the operator
comes into compliance. In addition, all severed leases would result in an
automatic referral for enforcement. Based on a total of 11,589 severances in
fiscal year 2011, this change alone could significantly increase the number of
enforcement actions taken by the Commission in the future. The Commission
began field testing these changes in September 2012, and states that broader
implementation depends on the results of this testing, improvements to its
IT system, and the potential need for additional funding and staft to process
any significant increases in workload.

The Commission is training new staff and has just begun testing these new
policies, so the actual impact on the agency’s enforcement efforts cannot be
determined yet. In fact, while the Commission has improved its tracking
mechanisms, analysis of more than just a few months of data will be required
before any conclusions can be reached. However, recent trend data does
suggest an increase in the number of cases referred for enforcement. These
changes appear to have the Commission going in a positive direction; however,
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Sunset staft concluded that the statutory recommendations put forth in 2011
remain appropriate as a means for ensuring the Commission maintains these
efforts in the future.

Recommendations

Change in Statute

4.1 Require the Commission to develop an enforcement policy to guide staff in
evaluating and ranking oil- and natural gas-related violations.

This change in law would require the Commission to develop an overall enforcement policy that
includes specific processes for classifying violations based on the risk to public safety or the risk of
pollution. Statute would also require the Commission to adopt standards providing guidance to field
staft on which type of violations to appropriately dismiss based on compliance, versus violations that
should be forwarded to the central office for enforcement action. In addition, the Commission should
develop standards that take into account an operator’s previous violations and compliance history when
determining whether to forward a violation. While the Commission has positive changes underway,
placing this requirement in law would help ensure full implementation and continued focus on the
Commission’s new enforcement efforts, particularly in regards to going beyond simple compliance for
serious violations and better deterrence of repeat violations.

4.2 Require the Commission to formally adopt penalty guidelines.

Even though the Commission recently adopted penalty guidelines, placing this requirement in statute
would help ensure the Commission maintains such guidelines in the future. This change in law
would require the Commission to formally adopt its penalty guidelines, obtaining public input when
considering penalty amounts and processes. Statute would require the guidelines to assign penalties to
different violations based on their risk and severity, making full use of higher penalties for more serious
and repeat violations. In addition, statute would require the Commission to consider the number of
times a violator has had a lease severed when determining a penalty amount.

Fiscal Implication

These recommendations would likely generate additional revenue from penalties, which by law must be
deposited in the General Revenue Fund. Clarifying violations that staff should refer for enforcement
could increase the number of violations forwarded for enforcement, and updating the penalty guidelines
could bring in more revenue from fines. Conversely, increased enforcement activity could act to deter
certain repeat violations, given that simply coming into compliance would no longer resolve the matter.
However, the fiscal impact of these changes could not be estimated because penalty amounts generated
would depend on the number and seriousness of future violations, which could vary significantly based
on many factors that cannot be predicted.

16 T.A.C. Section 3.107.
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RESPONSES TO ISSUE 4

Recommendation 4.1

Require the Commission to develop an enforcement policy to guide staff in
evaluating and ranking oil- and natural gas- related violations.

Agency Response to 4.1

The Commission agrees with this recommendation. In April 2011, the Commission revised
a 2008 document and directed its district offices to use the Notice of Violation (NOV)
Guidance Document as an internal guide to field inspections and enforcement policy. The
document ranks violations from “minor” to “major,” and classifies violations based on the risk
to public safety or the risk of pollution. The Commission will continue to refine the NOV
Guidance Document, as needed to reflect changing energy extraction and delivery techniques
used by the oil and gas industry. (The Honorable Barry T. Smitherman, Chair; The Honorable
David Porter, Commissioner; and The Honorable Buddy Garcia, Commissioner — Railroad
Commission of Texas)

For 4.1
James D. Bradbury, Attorney — Fort Worth

Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin
Betty and Clyde Collins, Fort Worth
Cathy McMullen — Denton Drilling Advisory Stakeholders, Denton

Kitty Sue Quinn, Ph.D., Executive Director — Texas Land & Mineral Owners Association,
Austin

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie
Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Mari Ruckel, Vice President, Government Affairs — Texas Oil & Gas Association, Austin

Mary Sahs, Outside Legal Counsel — Kenedy County Groundwater Conservation District,
Austin

Tom “Smitty” Smith, Director — Public Citizen, Austin

Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 4.1

None received.
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Recommendation 4.2
Require the Commission to formally adopt penalty guidelines.

Agency Response to 4.2

'The Commission agrees with this recommendation. The Commission believes no further action
is necessary as penalty guidelines were formally adopted by the Commission in August 2012,
as 16 T.A.C. §3.107. The Commission agrees with the Sunset Staft that this recommendation
is likely to generate additional revenue from penalties for the General Revenue Fund. (The
Honorable Barry T. Smitherman, Chair; The Honorable David Porter, Commissioner; and The
Honorable Buddy Garcia, Commissioner — Railroad Commission of Texas)

For 4.2
James D. Bradbury, Attorney — Fort Worth

Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin
Betty and Clyde Collins, Fort Worth
Cathy McMullen — Denton Drilling Advisory Stakeholders, Denton

Kitty Sue Quinn, Ph.D., Executive Director — Texas Land & Mineral Owners Association,
Austin

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie
Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin

Mary Sahs, Outside Legal Counsel — Kenedy County Groundwater Conservation District,
Austin

Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Tom “Smitty” Smith, Director — Public Citizen, Austin

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 4.2

None received.

34b Railroad Commission of Texas Sunset Final Report with Legislative Action
Issue 4



Sunset Advisory Commission July 2013

CommMissIOoN DEcISION ON ISSUE 4

(JANUARY 2013)

Adopted Recommendations 4.1 and 4.2.

FINAL RESULTS ON IssuE 4

(Jury 2013)

Legislative Action
The Legislature did not adopt the following statutory recommendations.

Recommendation 4.1 — Require the Commission to develop an enforcement policy to guide staft
in evaluating and ranking oil- and natural gas-related violations.

Recommendation 4.2 — Require the Commission to formally adopt penalty guidelines.
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ISSUE 5

The Commission’s Promotion of Propane Is No Longer Necessary.

Background
In 1991, the Legislature established the Alternative Fuels Research and Education Division (AFRED),

giving the Railroad Commission of Texas (Commission) authority to promote propane and other
environmentally beneficial alternative fuels that improve the quality of air in Texas.! While authorized
to promote other fuels, the Commission primarily promotes propane as this industry alone contributes
funds to support this purpose. The Commission, however, has recently started applying for and receiving
grants to promote natural gas as an alternative fuel.

The Commission funds its propane promotion function using a statutorily authorized delivery fee
paid by the propane industry on the sale of odorized gas, collecting more than $1.8 million in fiscal
year 2012. Such fees fund the Commission’s primary promotion activity, a rebate program.” The
Commission’s rebate program encourages the consumption of propane by providing financial incentives
to purchasers of propane appliances. In fiscal year 2012, the Commission issued 1,725 rebates to
purchasers of propane appliances, totaling $247,500. In addition, the Commission issues a monthly
propane newsletter, provides educational programs on propane appliances for homebuilders, organizes
and conducts seminars on propane vehicles for fleet operators, and researches new ways to use propane
as an alternative fuel.

The Commission also distributes grant money from other state and federal agencies to promote the
use of propane and natural gas as an alternative fuel. The grants provide funding to local governments
and fleet operators who replace old forklifts, school buses, and other medium-duty trucks with new,
low-emission propane and natural gas vehicles. In fiscal year 2012, the Commission awarded 1,153
grants to local governments and fleet operators who purchased propane vehicles, totaling more than
$9.5 million. Although the Commission has recently started promoting natural gas, the Commission
has not yet awarded any grants to purchasers of natural gas vehicles.

In addition to its propane promotion activities, the Commission also licenses businesses and individuals
that supply, transport, or distribute propane. Authorized in statute, the Propane Alternative Fuels
Advisory Committee (Advisory Committee) oversees the AFRED program and helps the Commission
develop ideas for training and testing, as part of the Commission’s propane licensing function. The
Advisory Committee also advises the Commission on opportunities to expand the use of propane in
Texas.3

Finding
The Sunset Commission’s recommendation to eliminate the

Railroad Commission’s statutory authority to promote the use
of propane continues to be appropriate.

The 2010 Sunset review found that a conflict exists between the Commission’s
role as a regulator of propane and its role as a promoter of propane. Although
several changes to AFRED have occurred, none of these changes alter Sunset
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staft’s overall conclusion that its promotion program unnecessarily conflicts
with its role as a regulator when other entities exist that are able to promote
propane at a lesser cost to the industry, and ultimately the consumer. The
following points summarize problems identified with the Commission’s
propane promotion program.

® Poses a conflict of interest. The Commission’s primary responsibility is
to ensure the safe handling and distribution of propane and to prevent
the risk of injury or property loss to workers in the industry and the
public. Involvement in promoting propane can give the appearance of
conflicting with its regulatory role, which at times could necessitate taking
enforcement action that could place the industry in a negative light. In
fact, Sunset staft could find no other state agency that promotes a product
that it also regulates. For example, the General Land Office (GLO)
encourages the consumption of natural gas and the Texas Department
of Agriculture (TDA) encourages Texans to buy products grown in the
state, but neither GLO nor TDA regulate these products.

e Duplicates other organization’s promotion efforts. Although the
Commission once stood alone as the only entity that promoted propane
in Texas, now other state and national organizations exist that serve the
same purpose. The Propane Education and Research Council (PERC)
promotes propane as an alternative fuel at the national level and the
Propane Council of Texas (PRO-COT) promotes propane in Texas.
Both PERC and PRO-COT perform many of the same functions as the
Commission, including researching and developing innovative ways to
use propane as an alternative fuel; advertising on public radio; providing
financial incentives for fleet operators to purchase new propane vehicles;
publishing brochures and magazines; and providing educational programs
for homebuilders and fleet operators.

PERC and PRO-COT have recently shifted their focus from marketing
propane to research and development and training because federal law
restricts them from promoting propane if the price for propane exceeds
the price for residential natural gas and electricity by more than 10.1
percent.* Although these entities are currently restricted from promoting
propane, programs still exist at both the national and state level that are
able to promote propane should the price of natural gas and electricity
increase. As a result, PERC and PRO-COT continue to provide a
more appropriate mechanism for promoting propane, rather than the
Commission who also serves as the regulator of the propane industry.

® Duplicates fees. The propane industry continues to pay a fee to the
Commission to support its propane promotion function as well as a fee to
PERC and PRO-COT to support similar programs. In 2012, the propane
industry paid more than $1.8 million in delivery fees to the Commission

and an additional $2 million in fees to PERC and PRO-COT to research
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and promote propane in Texas. The flowchart, Duplicative Funding for
Propane Programs, illustrates the industry’s funding of research and
promotion programs at both the national and state level. In the end, these
extra costs to the industry impact the cost of propane to the customer.

Duplicative Funding for Propane Programs

\
o

Propane Education
and Research
Council (PERC)*

Railroad
Commission

Research
and Education
Programs

Propane Council of
Texas (PRO-COT)*

Marketing Propane
in Texas

* Limited to developing new propane technologies and providing safety
training until the price index of propane falls below the price of residential
natural gas and electricity.

Recommendation

Change in Statute

5.1 Eliminate the Commission’s statutory authority to promote the use of propane
and to charge a delivery fee for this purpose.

This recommendation would remove the Commission’s statutory authority to promote propane and
to assess a delivery fee on the propane industry for this program effective September 1, 2013. 'This
recommendation would also eliminate the Commission’s AFRED General Revenue dedicated account.
'The Commission would continue to administer, until completed, its current propane-related grants. In
the future, nothing would prohibit the Commission from continuing to apply for such grants, provided
that each grant covers the agency’s associated administrative costs. This recommendation would not
affect the Commission’s propane-related licensing and regulatory staff, who are funded through separate
licensing fees.

While the Propane Alternative Fuels Advisory Committee’s statutory direction to advise the
Commission on opportunities to expand the use of propane in Texas would expire, the Committee
would continue to help the Commission develop ideas for training and testing of propane licensees.
These changes would not impact the Commission’s ongoing role in licensing businesses and individuals
who work with propane.
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Fiscal Implication

During the 82nd Session, the Legislature reduced the Commission’s staft and appropriation to promote
propane by more than 50 percent, from $2.1 million in fiscal year 2011 to about $931,000 in fiscal year
2012.° To comply with existing statute, the Commission has continued to collect the same amount of
tees. However, only half of the fee money collected was appropriated by the Legislature to support the
Commission’s propane rebate and promotion programs. The remainder of the fee money, which totals
$1,052,455, was deposited and retained in the AFRED General Revenue dedicated account.

'This recommendation would eliminate expenditures for the Commission’s propane rebate program
and other propane promotion activities. The recommendation would also eliminate four full-time
equivalent (FTE) positions at the Commission. However, these reductions are offset by an estimated
annual revenue loss of $1,052,455 to the AFRED General Revenue dedicated account, since current
fee revenue greatly exceeds the actual costs of operating the program. Eliminating the Commission’s
propane promotion program and the AFRED General Revenue dedicated account would also likely
result in funds remaining in the account from delivery fees being swept into the General Revenue
Fund, causing a gain to General Revenue at the end of the current fiscal year.

Railroad Commission of Texas

Loss to the
Fiscal | General Revenue | Change in the Number
Year | Dedicated Account | of FTEs From FY 2013
2014 $1,052,455 -4
2015 $1,052,455 -4
2016 $1,052,455 -4
2017 $1,052,455 -4
2018 $1,052,455 -4

Section 113.241, Texas Natural Resources Code.
Section 113.2435, Texas Natural Resources Code.
Section 113.242, Texas Natural Resources Code.
15 U.S.C. Chapter 6408.

H.B. 1, 82nd Texas Legislature, Regular Session, 2011.
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RESPONSES TO ISSUE 5

Recommendation 5.1

Eliminate the Commission’s statutory authority to promote the use of propane
and to charge a delivery fee for this purpose.

Agency Response to 5.1

The Commission neither agrees nor disagrees with this recommendation. If the Legislature
chooses to eliminate the propane marketing component of the Commission’s alternative fuels
program, the Commission recommends leaving in place the authority to apply its program
model to any alternative fuels should funding become available. Eliminating the AFRED
program would decrease the capacity of the State to apply for and receive alternative fuels
grant funding. (The Honorable Barry T. Smitherman, Chair; The Honorable David Porter,

Commissioner; and The Honorable Buddy Garcia, Commissioner — Railroad Commission of

Texas)

For 5.1
Leann Lamb-Vines, LMT, Lubbock

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Tom “Smitty” Smith, Director — Public Citizen, Austin

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 5.1

None received.
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ComMissION DEcISION ON ISSUE 5

(JANUARY 2013)

Adopted Recommendation 5.1.

FINAL RESULTS ON ISSUE 5

(Jury 2013)

Legislative Action

Recommendation 5.1 — The Legislature did not adopt this recommendation to eliminate the
Commission’s statutory authority to promote the use of propane and to charge a delivery fee for
this purpose.
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ISSUE 6

Texas’ Interstate Pipelines Lack Damage Prevention Oversight Needed
to Ensure Public Protection.

Background

Texas has more than 214,000 miles of regulated pipelines transporting natural gas, oil and other
hazardous liquids, and carbon dioxide. As described in the chart below, Pipeline Regulation in Texas, the
Railroad Commission of Texas (Commission) oversees intrastate pipelines in Texas — pipelines that
operate within the state’s borders

and typically link production Pipeline Regulation in Texas

sources to distribu.tior.l systems. Type of Description of Miles of
The  federal P1pehne and Regulatory Entity | Pipeline Pipelines Pipeline
Haza_rd.ous _ Materials Safety Railroad Intrastat Pipelines operating 170.000
Administration (PHMSA) Commission astate | yithin Texas’ borders ’

in the US. Department of Pipelines that connect
Transportation oversees Texas’ | Federal PHMSA Interstate | with pipelines in 44,000
interstate pipelines that transport other states

natural gas and other products to
other states.

To prevent damage to pipelines, the federal government created the 811 — Call Before You Dig —
program, a national program that coordinates location services for underground utilities, including
electric, telephone, cable, gas, sewer, and water lines. Excavators must call 811 before beginning a
project to have all underground facilities marked at excavation sites.

The 811 program works in conjunction with the Commission’s damage prevention program to prevent
potential pipeline damage, including explosions caused by excavation near pipelines and pipeline
facilities. The Commission can assess penalties against excavators and pipeline operators for failing
to call 811 or for violations of its damage prevention rules, which set out best practices for excavators
and pipeline operators. In fiscal year 2012, the Commission completed more than 3,800 enforcement
actions against excavators and pipeline operators, collecting more than $1.5 million in penalties. Nearly
all reported incidents that were within the Commission’s jurisdiction resulted in an enforcement action.

Finding
The Sunset Commission’s recommendation to authorize
the Railroad Commission to enforce damage prevention

requirements for interstate pipelines continues to be
appropriate.

Neither the federal government nor the Commission enforces damage
prevention rules for interstate pipelines. The 2010 Sunset review found that
Texas statute does not provide the Commission with any enforcementauthority
over interstate pipelines, preventing the Commission from enforcing damage
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prevention rules for violations that affect these pipelines. While the federal
government has oversight responsibility for interstate pipelines, no federal
program exists to enforce damage prevention. In contrast, Texas has a fully
operational system for enforcing damage prevention but only has authority
under state law to oversee intrastate pipelines.! PHMSA continues to view
damage prevention as a state issue that is best handled by a state’s regulatory
agency and encourages states to enforce damage prevention regulations for
violations that affect interstate pipelines.?

Sunset staff found that incidents involving pipelines continue to pose a risk
of serious damage to the pipeline system and fatalities. For these reasons, the
Sunset Commission’s proposed changes in law are still needed to respond to
and deter damage to interstate pipelines and ensure public safety.

Recommendation

Change in Statute

6.1 Authorize the Commission to enforce damage prevention requirements for
interstate pipelines.

'This recommendation would authorize the Commission to amend its pipeline damage prevention rules
to apply to interstate as well as intrastate pipelines, and to enforce these rules for violations that affect
both types of pipelines. Under this recommendation, the Commission could assess administrative
penalties against excavators and operators that violate damage prevention rules on interstate lines. The
Commission would deposit these penalties in the General Revenue Fund, as it does with penalties from
its intrastate pipeline damage prevention program.

Fiscal Implication

'This recommendation would not result in a significant fiscal impact to the State. Commission staff
could oversee damage prevention for interstate pipelines as part of its already established intrastate
damage prevention program. Also, should workload expand beyond this capacity, the Commission
would be eligible to apply for federal grants to cover additional costs.

As part of this expanded authority, the Commission would assess and collect administrative penalties,
which would result in a gain to the General Revenue Fund. However, a fiscal impact could not be
estimated at this time, as amounts generated would depend on the number and seriousness of future
violations.

1 Section 117.012(a), Texas Natural Resources Code; Section 121.201(a), Texas Utilities Code; and Section 756.126, Texas Health and

Safety Code.

2 Pipeline Safety Improvement Act of 2002 (49 U.S.C. Section 60134).
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RESPONSES TO ISSUE 6

Recommendation 6.1

Authorize the Commission to enforce damage prevention requirements for
interstate pipelines.

Agency Response to 6.1

The Commission agrees with this recommendation. (The Honorable Barry T. Smitherman,
Chair; The Honorable David Porter, Commissioner; and The Honorable Buddy Garcia,

Commissioner — Railroad Commission of Texas)

For 6.1
James D. Bradbury, Attorney — Fort Worth

Thure Cannon, Executive Director — Texas Pipeline Association, Austin

Leann Lamb-Vines, LMT, Lubbock

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin

Mary Sahs, Outside Legal Counsel — Kenedy County Groundwater Conservation District,
Austin

Tom “Smitty” Smith, Director — Public Citizen, Austin

Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
Mark Sutton, Executive Director — Gas Processors Association, Tulsa, Oklahoma

Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 6.1

None received.

Modification

1. Authorize the Commission to enforce damage prevention requirements for interstate
pipelines, and require interstate pipeline facilities or the U.S. Department of Transportation
to pay for associated program costs. (Thure Cannon, Executive Director — Texas Pipeline
Association, Austin; and Mark Sutton, Executive Director — Gas Processors Association,

Tulsa, Oklahoma)
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ComMiSSION DECISION ON ISSUE 6

(JANUARY 2013)

Adopted Recommendation 6.1.

FINAL REsSuLTS ON ISSUE 6

(Jury 2013)

Legislative Action

Recommendation 6.1 — The Legislature did not adopt this recommendation to authorize the
Commission to enforce damage prevention requirements for interstate pipelines.
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ISSUE 7

The Commission’s Mineral Pooling and Field Spacing Hearings Lack
Certain Procedural Safeguards for Mineral Owners.

Background

'The Mineral Interest Pooling Act allows the Railroad Commission of Texas (Commission) to pool
mineral interests for a particular oil or gas well under certain circumstances.! Pooling is the gathering
of several adjacent mineral owners’ interests into a single unit for exploration and production purposes.
Generally, when an operator does not have a lease agreement for all tracts for a particular oil or natural
gas deposit, the operator can seek to have the Commission force those mineral owners without a lease
into a single pooled unit for production to protect correlative rights and prevent waste.

Field spacing is another area where the Commission can authorize an operator, under certain
circumstances, to drill a well over the objection of another mineral owner. The Commission sets the
field spacing rules for wells in a given area, under Statewide Rule 37, limiting how close wells can be
drilled near each other. If an operator needs to drill an oil or gas well closer than the standard spacing
provided for by the Commission, the operator can apply for a Rule 37 exception to the field spacing
rule if the operator can demonstrate that waste of the resource would occur without the exception.

Finding
The Sunset Commission’s 2011 recommendations to ensure

that the rights of mineral owners are protected during the
forced pooling process continue to be appropriate.

'The Commission’s current process for informing mineral owners affected
by an application for pooling uses outdated and highly technical language,
resulting in potential confusion and a general lack of understanding of how to
engage in contesting a permit. At the 2010 Sunset hearing, public testimony
focused on how mineral owners seeking to protest a pooling application do
not have the option of requesting a local hearing on the matter. In addition,
witnesses testified that operators may withdraw their application at any
time prior to the hearing, without penalty, adding further burden to mineral
owners who may be forced to attend another hearing in Austin. While the
Commission has experienced a decrease in applications for forced pooling
in recent years due to reduced activity in the Barnett Shale, an increase in
activity in either the Barnett Shale or Eagle Ford Shale regions could result
in an increase in forced pooling applications, necessitating improvements to
the Commission’s current process.

Unexpected
withdrawals of
applications can
unnecessarily
burden mineral
owners with
repeated trips
to Austin.

In evaluating the continued appropriateness of the Commission’s
recommendations on forced pooling, Sunset staff found that some of the
testimony provided during the Sunset hearing confused forced pooling
hearings with hearings for Rule 37 exceptions to field spacing requirements.
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Public testimony on the practice of operators repeatedly withdrawing
applications at the last minute until the protesting mineral owners failed to
make it to a hearing was correct, but the practice has usually been in relation
to applications for Rule 37 exceptions, not forced pooling. The Commission
reports that with decreased activity in the Barnett Shale, the agency is not
seeing operators withdraw their applications for field spacing exceptions as
frequently. However, an increase in activity in either the Barnett Shale or
Eagle Ford Shale regions could result in an increase in refilings, requiring the
Commission to take action to curtail this practice.

Recommendations

Change in Statute

7.1 Authorize a party affected by forced pooling to request a hearing on the matter in
the county where the proposed well will be drilled.

'This recommendation would authorize a mineral owner or other party affected by forced pooling to
request a local hearing, instead of having to attend a hearing at the Commission’s central office in
Austin. The recommendation would also authorize the Commission to hold such hearings by telephone
if both parties agree.

Management Action

7.2 Directthe Commission to develop afee schedule forincreased charges associated
with re-filing previously withdrawn applications for forced pooling or field spacing
exceptions.

This recommendation would direct the Commission to develop an increased fee for those applicants
who re-file applications for forced pooling or field spacing exceptions, when they have previously
submitted and withdrawn an application set for hearing without giving proper notice. As part of this
recommendation, the Commission would develop the timeframe as well as the fee associated with re-
filing an application under these circumstances.

Fiscal Implication

Requiring the Commission to provide a local hearing for mineral owners seeking to protest applications
tor pooling would not result in a fiscal impact to the State, as the recommendation would authorize the
Commission to conduct such hearings via telephone. The recommendation directing the Commission
to charge a fee for re-filing applications that have been previously withdrawn should result in increased
revenue to the Commission’s Oil and Gas Regulation Cleanup Fund; however, the amount of revenue
could not be estimated, as it would depend upon the number of applications withdrawn in the future.

Chapter 102, Texas Natural Resources Code.

Railroad Commission of Texas Sunset Final Report with Legislative Action
Issue 7



Sunset Advisory Commission July 2013

RESPONSES TO ISSUE 7

Recommendation 7.1

Authorize a party affected by forced pooling to request a hearing on the matter
in the county where the proposed well will be drilled.

Agency Response to 7.1

The Commission agrees in part with this recommendation. In most instance this
recommendation will affect parties that are typically small lot owners who have not indicated a
desire to participate in the well proposed by the operator, but who would be compelled to pool
their mineral interests into the well if the operator’s MIPA application is granted — a so-called
“Reverse MIPA” case — all of which have thus far involved the Barnet Shale in Tarrant County.
'The Commission agrees that in so-called “Reverse MIPA” applications it would be reasonable
to allow the respondent to appear and participate by telephone. Allowing these respondents to
participate by phone would reduce the inconvenience to them of participating in the hearing
while still allowing them to articulate their arguments and concerns. (The Honorable Barry T.
Smitherman, Chair; The Honorable David Porter, Commissioner; and The Honorable Buddy

Garcia, Commissioner — Railroad Commission of Texas)

For 7.1
Ranjana Bhandari, Arlington

James D. Bradbury, Attorney — Fort Worth
Betty and Clyde Collins, Fort Worth
Kaushik De, Arlington

Kitty Sue Quinn, Ph.D., Executive Director — Texas Land & Mineral Owners Association,
Austin

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin

Against 7.1
Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin
Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Modifications

1. Require the Commission to have an office in the Barnett Shale area to make it easier for
homeowners to participate in cases. (Ranjana Bhandari and Kaushik De, Arlington; and
Jane Lynn — Greater Arlington Community Alliance, Arlington)
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2. Require the Commission to provide homeowners protesting a Rule 37 filing with transcripts

of the hearing at no cost. (Ranjana Bhandari and Kaushik De, Arlington)
3. Hold MIPA or forced pooling hearings locally only so long as both parties agree. (Bill

Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin)

Recommendation 7.2

Direct the Commission to develop a fee schedule for increased charges
associated with re-filing previously withdrawn applications for forced pooling
or field spacing exceptions.

Agency Response to 7.2

'The Commission neither agrees nor disagrees with this recommendation. Repetitive filing of
permits can lead to confusion and does increase the cost and time required to review and
process permits. The Sunset Staft report includes the development of a fee schedule for increased
charges associated with re-filing previously withdrawn permits as a management action — a
non-statutory recommendation.

'The Commission’s statutory authority to assess a fee for review of a Rule 37 spacing exemption
is Texas Natural Resources Code, sec. 85.2021 (b), which requires a $200 nonrefundable fee.
'The Mineral Interest Polling Act, Texas Natural Resources Code, Chapter 102, does not
provide the statutory authority for the Commission to charge any fees for actions related to
MIPA filings. Without statutory changes, the Commission will be unable to implement this
recommendation.

Agency Modification

4. Statutorily require the Commission to develop a fee schedule, by rule, for increased charges
associated with re-filing previously withdrawn permits.

(The Honorable Barry T. Smitherman, Chair; The Honorable David Porter, Commissioner;
and The Honorable Buddy Garcia, Commissioner — Railroad Commission of Texas)

For 7.2
James D. Bradbury, Attorney — Fort Worth

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin
Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Against 7.2
Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin
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ComMissION DECISION ON ISSUE 7

(JANUARY 2013)

Adopted Recommendations 7.1 and 7.2.

FINAL RESULTS ON ISSUE 7

(Jury 2013)

Legislative Action

Recommendation 7.1 — The Legislature did not adopt this recommendation to authorize a party
affected by forced pooling to request a hearing on the matter in the county where the proposed
well will be drilled.

Management Action

Recommendation 7.2 — The Commission should develop a fee schedule for increased charges
associated with re-filing previously withdrawn applications for forced pooling or field spacing
exceptions.
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IssUE 8

The Railroad Commission’s Key Reporting Requirement Continues to
Serve a Useful Purpose.

Background

Over the years, Sunset reviews have come to encompass an increasing number of standard elements
either from direction traditionally provided by the Sunset Commission, or from statutory requirements
added by the Legislature to the Criteria for Review in the Sunset Act, or from general law provisions
typically imposed on state agencies. 'The following material summarizes Sunset staft’s analysis of
applicable standard elements for the Railroad Commission of Texas (Commission).

Reporting requirements. The Sunset Act establishes a process for state agencies to provide
information to the Sunset Commission about reporting requirements imposed on them by law
and requires the Commission, in conducting reviews of state agencies, to consider if each reporting
requirement needs to be continued or abolished.! The Sunset Commission has interpreted
these provisions as applying to reports that are specific to the agency and not general reporting
requirements that extend well beyond the scope of the agency under review. Reports required by
rider to the General Appropriations Act are included as a matter of law, but under a presumption
that the appropriations committees have vetted these requirements each biennium. Reporting
requirements with deadlines or that have expiration dates are not included, nor are routine
notifications or notices, posting requirements, or federally mandated reports.

Equal Employment Opportunities and Historically Underutilized Businesses. The Sunset Act
requires the Sunset Commission and its staft to consider agencies’ compliance with applicable
federal and state requirements regarding equal employment opportunities (EEOs) and historically
underutilized businesses (HUBs).? Staff routinely evaluates agency performance regarding these
requirements in the course of a Sunset review, but only reports deficiencies significant enough to
merit attention.

Findings

The Commission’s reporting requirement on the Oil and Gas
Regulation and Cleanup Fund continues to serve a useful
purpose.

State law requires the Commission to produce four reports that are specific to
the agency and meet the parameters described above. Three of these reporting
requirements include information relating to the amount of money deposited
and spent from the Oil and Gas Regulation and Cleanup Fund (Fund); the
balance of the Fund; and the Commission’s use of money in the Fund related
to oil and gas activities, which includes permitting, monitoring, inspecting,
and well plugging. Because these three reporting requirements include
similar information, the Commission produces one report that includes all
statutorily required information. The Commission’s other report requires the
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Oil Field Cleanup Fund Advisory Committee to provide State leadership
information about the progress of well plugging and site remediation for
abandoned oil and gas wells. Sunset staff recommends abolishing this
reporting requirement in Issue 2 of this report. Appendix B lists all four of
the Commission’s reporting requirements and Sunset staff’s analysis of their
need.

The Commission has not met EEO statewide civilian workforce
percentages in certain categories for the last three years.

The 2010 Sunset review found that the Commission fell below statewide
civilian workforce percentages for most job categories. Since that time, the
Commission has made numerous improvements to its workforce percentages.
However, the Commission continues to fall below EEO percentages for most
categories, with the most significant disparity for females in the technical
category. The Commission indicates it was unable to meet these percentages
because the pool of applicants for open positions was predominately male, as
is reflective of the greater workforce pool in the oil and gas industry. Appendix
C shows the Commission’s EEO performance in each job category for fiscal

years 2009 to 2011.

The Commission has not met the State’s HUB purchasing goals
in certain categories for the last three years.

While the Commission has met HUB program requirements, such
as appointing a HUB coordinator and establishing a HUB policy, the
Commission has had difhiculties meeting some statewide purchasing goals.
From fiscal year 2009 to fiscal year 2011, the Commission fell significantly
below HUB goals for the special trade and other services categories. 'The
Commission states that many of its purchases in the other services category,
which accounts for about 83 percent of the agency’s expenditures, are limited
to certain entities, making it difficult to meet goals. For example, purchases
include items such as well plugging, site remediation, and surface mining
reclamation contracts. Appendix D details the Commission’s HUB spending
tor fiscal years 2009 to 2011 in all purchasing categories.

Recommendation

Change in Statute

8.1 Continue requiring the Commission to submit its report on the Oil and Gas
Regulation and Cleanup Fund to the Legislature.

'This recommendation would continue the Commission’s report on the Oil and Gas Regulation and
Cleanup Fund. To comply with a recent change in law, the Commission’s report on the Oil and Gas
Regulation and Cleanup Fund should be provided to the Legislature in an electronic format only.
However, the Oil Field Cleanup Fund Advisory Committee’s report would be abolished, as described

in Issue 2.
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Fiscal Implication

This recommendation would not have a fiscal impact to the State.

Sections 325.0075, 325.011(13), and 325.012(a)(4), Texas Government Code.

Section 325.011(9), Texas Government Code.
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RESPONSES TO ISSUE 8

Recommendation 8.1

Continue requiring the Commission to submit its report on the Oil and Gas
Regulatory and Cleanup Fund to the Legislature.

Agency Response to 8.1

The Commission agrees with this recommendation. (The Honorable Barry T. Smitherman,
Chair; The Honorable David Porter, Commissioner; and The Honorable Buddy Garcia,

Commissioner — Railroad Commission of Texas)

For 8.1
Teddy Carter, Vice President Government Affairs — Texas Independent Producers & Royalty

Owners Association, Austin

Betty and Clyde Collins, Fort Worth

Leann Lamb-Vines, LMT, Lubbock

Susan Read — Westchester-Grand Prairie Community Alliance, Grand Prairie

Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin

Ben Shepperd, President — Permian Basin Petroleum Association, Midland

Bill Stevens, Government Affairs Consultant — Texas Alliance of Energy Producers, Austin
Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen
Against 8.1

None received.
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CommMissioN DEcISION ON ISSUE 8

(JANUARY 2013)

Adopted Recommendation 8.1.

FINAL RESULTS ON ISSUE 8

(Jury 2013)

Legislative Action

Recommendation 8.1 — The Legislature took no action, thus maintaining the requirement for
the Commission to submit its report on the Oil and Gas Regulation and Cleanup Fund to the
Legislature.
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'The following issues were raised in addition to the issues in the staff report. These issues are numbered

sequentially to follow the staff’s recommendations.

9.

10.

11.

12.

13.

14.

15.

16.

Require the Railroad Commission to modernize and improve their policies and procedures
for the collection of well logs, including any steps necessary to facilitate their electronic
submission. (Representative Myra Crownover, Member — Texas House of Representatives)

Permitting, Inspection, and Enforcement

Publish comprehensive oil and gas enforcement data (complaints, inspections, violations,
enforcement actions taken, and penalties levied and collected) online, in a publicly accessible,
searchable format. Make the data available by operator and on a well-by-well basis and by
bulk download. (Representative Rafael Anchia, Member — Sunset Advisory Commission;
Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen; and
Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

Develop comprehensive and binding inspection protocols. (Sharon Wilson, Organizer —
Earthworks” Oil and Gas Accountability Project, Allen; and Cyrus Reed, Acting Chapter
Director — Lone Star Chapter of the Sierra Club, Austin)

Establish minimum inspector-to-well and annual-inspections-to-well ratios. (Sharon
Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen; and Cyrus
Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

Pay inspectors competitive salaries to retain high quality personnel and ensure competent
inspections. (Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project,
Allen; and Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club,
Austin)

Require the Railroad Commission to include specific information about water use in its
permitting process, including the estimated total amount of groundwater to be used to
operate the well annually; and share this information with the Water Development Board to
assist in water planning. (Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the

Sierra Club, Austin)

Add more enforcement staff to ensure that wells are physically sealed to stop production aftera
lease has been severed. (Sharon Wilson, Organizer — Earthworks’ Oil and Gas Accountability
Project, Allen; and Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra
Club, Austin)

Establish and enforce a penalty policy to enable the Commission to collect penalties equivalent
to the value of the economic benefit that oil and gas operators gain from noncompliance
with oil and gas laws, or at least consider economic benefit when setting penalties. (Sharon
Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen; and Cyrus
Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin)
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17.  Establish binding criteria for taking enforcement actions and levying penalties. (Sharon
Wilson, Organizer — Earthworks’ Oil and Gas Accountability Project, Allen; and Cyrus
Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

18.  Assess higher minimum and maximum penalties and utilize penalty enhancements for repeat
violators to the maximum extent possible. (Sharon Wilson, Organizer — Earthworks’ Oil and
Gas Accountability Project, Allen; and Cyrus Reed, Acting Chapter Director — Lone Star
Chapter of the Sierra Club, Austin)

19. Raise fines to $25,000 per day, per violation. (Sharon Wilson, Organizer — Earthworks’ Oil
and Gas Accountability Project, Allen; and Cyrus Reed, Acting Chapter Director — Lone
Star Chapter of the Sierra Club, Austin)

Staff Comment: By statute, the Commission can only assess administrative penalties of up to
$10,000 per day, per violation and by rule takes into account economic benefit when setting
penalties.

20. Require the Commission to produce quarterly and annual enforcement reports, both posted
on the agency’s website and delivered to the Governor, Lieutenant Governor, Speaker of the
House of Representatives, and Chair of the appropriate committees in the House and Senate.

(Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

21. Require the Commission to consider changes in population and conditions along the Seaway
pipeline when permitting pipeline operators. (Christine Guldi, Dallas)

22. Declare a moratorium on drilling in or near residential neighborhoods. (Sinikka Dickerson,
Arlington)

23. Do not allow new permits for urban drilling within at least one mile of people. (Kim Feil,

Arlington)

24. Direct the Commission to increase the number of inspectors to the national average on a per
well basis. (Tom “Smitty” Smith, Director — Public Citizen, Austin)

25. Require the Commission to use infrared cameras when performing inspections. (Connie

Dean, Shepherd)

26. Direct the Commission to require pre-exploration and pre-drilling baseline testing of water
supplies and post-drilling testing, with legal remedies to hold oil and gas companies liable for
the harm they do. (John W. Mikus, Attorney, Houston)

27. Require oil and gas companies to post bonds and provide insurance coverage to landowners,
water districts, county and city governments before exploring, drilling, and developing shale

gas. (John W. Mikus, Attorney, Houston)

28. Require the Commission to educate landowners about the responsibilities of oil and gas
operators to conduct safe exploration and retrieval, with a warning to consult an appropriate
attorney before signing. (John W. Mikus, Attorney, Houston)
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29.

Require the Commission to promulgate strict specifications, inspections, and enforcement
for transmitting not only shale gas but also the far more abrasive and corrosive and toxic

Canadian tar sand oil. (John W. Mikus, Attorney, Houston)

Pipeline Safety

30.

31.

32.

33.

34.

35.

36.

37.

38.

Require the Commission to inspect pipelines that are repurposed to carry other products,
such as tar sands. (Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra
Club, Austin)

Require the Commission to establish safety standards for all pipelines, including creating
separate standards for tar sands and heavier crude oil. (Cyrus Reed, Acting Chapter Director
— Lone Star Chapter of the Sierra Club, Austin)

Increase the statutory cap on the pipeline safety fee (from $1.00) to at least $2.00 per
service line to better fund the Pipeline Safety and Gas Services Divisions and their related
administrative functions. (Thure Cannon, Executive Director — Texas Pipeline Association,
Austin and Mark Sutton, Executive Director — Gas Processors Association, Tulsa, Oklahoma)

Require the Commission to dedicate penalties and fines collected from its Pipeline Damage
Prevention program to promote safe excavation practices, general public awareness, and
knowledge of the regulatory requirements related to excavation damage prevention. (Thure
Cannon, Executive Director — Texas Pipeline Association, Austin and Mark Sutton, Executive
Director — Gas Processors Association, Tulsa, Oklahoma)

Transfer the One-Call Board of Texas’ duties and functions to the Railroad Commission.
(Thure Cannon, Executive Director — Texas Pipeline Association, Austin)

Staff Comment: The One-Call Board of Texas is the State’s one-stop shop for excavators to
call and request utility operators to mark their utility lines, which includes oil and natural gas
pipelines, electricity lines, and telecommuncation lines.

Provide property owners the opportunity to stop pipelines from being built on their private

property. (Betty and Clyde Collins, Fort Worth)

Require pipeline operators to submit, and the Commission to review, emergency response
plans for pipelines before transporting oil or gas. (Cyrus Reed, Acting Chapter Director
— Lone Star Chapter of the Sierra Club, Austin; Roberta Colkin, Chair — East Texas Sub-
Regional Planning Commission, Reklaw; Mayor Harlan Crawford, Vice-Chair — East Texas
Sub-Regional Planning Commission, Reklaw; Rita Beving, Consultant — East Texas Sub-
Regional Planning Commission, Reklaw; and Richard Guldi, Ph.D., Dallas)

Require the Commission to establish new and tougher standards for pipelines that transport
tar sands. (Tom “Smitty” Smith, Director — Public Citizen, Austin)

Direct the Commission to require pipeline operators to make the contents of tar sands crude
available to first responders and officials and not be deemed proprietary. (Richard Guldi,

Ph.D., Dallas)
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39. Require the Commission to perform regular inspections and inspections prior to repurposing
of gas lines to carry tar sands or crude. (Tom “Smitty” Smith, Director — Public Citizen,
Austin)

40. Direct the Commission to ensure that repurposed lines are thoroughly inspected before being

allowed to carry tar sands. (Richard Guldi, Ph.D., Dallas)

41. Require the Commission to create a new category for classifying tar sands pipelines. (Richard

Guldi, Ph.D., Dallas)

42. Direct the Commission to require pipeline operators to pay a higher permitting fee for
transporting tar sands and use that money for emergency response actions in case of a spill.
(Rita Beving, Consultant — East Texas Sub-Regional Planning Commission, Reklaw; Steve
Spacek, M.P.A., San Marcos; Tom “Smitty” Smith, Director — Public Citizen, Austin; and
Jane Lynn — Greater Arlington Community Alliance, Arlington)

43. Create a Texas liability fund to cover expenses related to tar sands or dilbit spills. (Rita
Beving, Consultant — East Texas Sub-Regional Planning Commission, Reklaw)

44. Require an additional bond for pipelines that carry tar sands to cover expenses related to
spills. (Rita Beving, Consultant — East Texas Sub-Regional Planning Commission, Reklaw)

45. Direct the Commission to require pipeline operators to provide notice to groundwater
conservation districts of any pipeline breach. (Mary Sahs, Outside Legal Counsel — Kenedy
County Groundwater Conservation District, Austin)

46. Require the Railroad Commission to provide water usage reports to the Water Development
Board and groundwater conservation districts annually. (Mary Sahs, Outside Legal Counsel
— Kenedy County Groundwater Conservation District, Austin)

47. Require pipeline operators to pay a continuous royalty on oil and gas transported across a

landowner’s property. (John Schlinger, Special Commissioner — DeWitt County, Yoakum;
and Michael A. Heim, President — Gas Processors Association, Tulsa, Oklahoma)

48. Direct the Commission to require pipeline operators carrying tar sands to build stronger and
safer pipelines with thicker walls, more cutoft valves, and more monitors. (Richard Guldi,

Ph.D., Dallas)

49. Require a pipeline operator, upon the claim of common carrier status, to immediately and
publicly file a Material Data Safety Sheet claiming exactly what the pipeline will carry.
(Ramsey Sprague, Spokesperson — Tar Sands Blockade, Nacogdoches'; John Mayo, Texas
citizen, Nacogdoches; and Dr. Ed Griffith — New Progressive Alliance, Atlanta, Georgia)

50. Require pipeline operators to account for all diluents added to dilbit and pipelines in the
Pipeline’s Material Data Safety Sheets regardless of proprietary chemical claims. (Ramsey
Sprague, Spokesperson — Tar Sands Blockade, Nacogdoches'; and John Mayo, Texas citizen,
Nacogdoches)

51. Direct the Commission to require immediate public disclosure of all Material Data Safety
Sheets by all common carrier pipelines registered in the state. (Ramsey Sprague, Spokesperson

— Tar Sands Blockade, Nacogdoches?; and John Mayo, Texas citizen, Nacogdoches)
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52.

53.

54.

55.

Require the Commission to add a dilbit category to the pipeline T-4 permit application.
(Ramsey Sprague, Spokesperson — Tar Sands Blockade, Nacogdoches'; and John Mayo, Texas

citizen, Nacogdoches)

Require all pipeline operators that transport dilbit in their pipelines to amend their T-4
permit if the operator initially claimed to carry crude oil. (Ramsey Sprague, Spokesperson —

Tar Sands Blockade, Nacogdoches'; and John Mayo, Texas citizen, Nacogdoches)

Halt TransCanada’s Keystone Pipeline constructions until the environmental hazards of the
tar sands it carries are studied. (Vella Fink, Austin)

Require the Commission to conduct and make public a non-biased, accurate study of the
purported benefits to Texans of the Keystone Pipeline versus the costs and potential hazards
to Texas and its citizens. (Vella Fink, Austin; and Kirk Jackson, Los Angeles, California)

Common Carriers

56.

57.

58.

59.

60.

61.

62.

Require the Commission to revise its process for permitting common carrier pipelines to
ensure such lines are operated for the public benefit. (James D. Bradbury, Attorney — Fort

Worth; and Wendi Hammond, Attorney — Law Office of Wendi Hammond, Plano)

Require the Commission to establish a process to review and adjudicate petitions for common
carrier status that distinguishes between crude and tar sands, and requires a clear definition
for common carrier status, including an opportunity for a hearing before the State Office of
Administrative Hearings and notice to those whose land is condemned. (Cyrus Reed, Acting
Chapter Director — Lone Star Chapter of the Sierra Club, Austin; and Wendi Hammond,
Attorney — Law Office of Wendi Hammond, Plano)

Require the Commission to create a single process to determine an entity’s common carrier
status. (Thure Cannon, Executive Director — Texas Pipeline Association, Austin; James
Mann, Lawyer — Texas Pipeline Association, Austin; and Wendi Hammond, Attorney — Law
Office of Wendi Hammond, Plano)

Require the Commission to develop a hearing process to determine common carrier status
of pipelines; including providing notice to landowners and providing landowners the right to
appeal a final ruling in contested cases. Authorize the Commission to assess a T-4 permit fee
to cover the costs of these proceedings. (Mark Sutton, Executive Director — Gas Processors

Association, Tulsa, Oklahoma; and Wendi Hammond, Attorney — Law Office of Wendi

Hammond, Plano)

Change current law to no longer allow the Commission to effectively give pipeline companies
the right to claim common carrier status without any oversight. (Linda Curtis — Independent
Texans, Bastrop)

Change state law to ensure a landowner’s ability to pursue the inappropriate use of eminent
domain by pipeline companies in court. (Benjamin Martin, Wallingford, Connecticut;

Allison Trahan, East Texas)

Require the Commission to better define what constitutes a common carrier. (Jim Mann,

Cuero)
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63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

74.

Require the Commission to adopt stricter qualifications when determining common carrier
status as part of its T-4 permitting process for pipeline operators. (Wayne Wolf, Landowner)

Require the Commission to establish proper standards that all oil and gas pipelines must
comply with to be deemed common carriers in Texas. (Mary Charlotte Decker, Jacksonville)

Require the Commission to realign pipeline companies’ use of eminent domain to provide
stronger weight to the rights and needs of private citizens, including the rights of surface only
land owners who do not have mineral rights. (Richard Hubler, Taos, New Mexico; Sister
Elizabeth Riebschlaeger — Sisters of Charity of the Incarnate Word, Cuero; and David C.
Holland, Attorney — Houston)

Give the Commission exclusive venue to hear T-4 permit hearings in the event that a
common carrier designation challenge arises confined to determining if the applicant is a
common carrier as defined in statute. (Thure Cannon, Executive Director — Texas Pipeline
Association; and Mark Sutton, Executive Director — Gas Processors Association)

Authorize the Commission to charge pipeline companies a fee to cover the costs for hearing
contested T-4 permits. (Thure Cannon, Executive Director — Texas Pipeline Association;
and Mark Sutton, Executive Director — Gas Processors Association)

If the Commission is given jurisdiction over determining common carrier status, ensure the
final determination of common carrier status is appealable to the courts. (Bill Peacock, Vice
President of Research — Texas Public Policy Foundation, Austin)

Reform the eminent domain process to require prior notice of application to be a common
carrier, a fact finding by an agency, and an appeal to the State Office of Administrative
Hearings. (Tom “Smitty” Smith, Director — Public Citizen, Austin)

Establish a public interest counsel to represent landowners in cases to determine common
carrier status and use of eminent domain to run pipelines through a person’s property. (Wendi

Hammond, Law Office of Wendi Hammond, Plano)

Authorize the Commission to establish a fee to for common carriers to cover court proceedings.

(Dr. Ed Griflith — New Progressive Alliance, Atlanta, Georgia)

Require all common carrier pipeline determinations to be subject to public case hearings
with full notice to landowners along a proposed pipeline’s route who then have the right
to appeal final rulings in contested cases. (Ramsey Sprague, Spokesperson — Tar Sands
Blockade, Nacogdoches'; John Mayo, Texas citizen, Nacogdoches; and Kimberly Iverson and
Ben Lomond, California)

Require the Commission to assess a fee associated with the claim of common carrier status
to cover the cost of the court proceedings. (Ramsey Sprague, Spokesperson — Tar Sands
Blockade, Nacogdoches'; John Mayo, Texas citizen, Nacogdoches; and Kimberly Iverson and
Ben Lomond, California)

Require the Commission to open contested case hearings on all common carrier pipeline
claims where pipelines have yet to become operational including in the case of the Keystone
XL pipeline. (Ramsey Sprague, Spokesperson — Tar Sands Blockade, Nacogdoches’; John

Mayo, Texas citizen, Nacogdoches; and Kimberly Iverson and Ben Lomond, California)
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75.

76.

77.

78.

79.

Require the Commission to develop and apply a higher standard for approving common
carrier status that protects landowners, citizen’s health, safe water and air, and people’s ability
to make a living. (Becky Price-Mayo, Texas citizen, Nacogdoches)

Require the Commission to develop and enforce stronger regulation of companies receiving
common carrier status, especially ones with poor reliability records or who to date are unable
to clean spills, to ensure liability and accountability for maintaining pipelines, especially
pipes carrying corrosive blends or highly toxic chemicals. (Becky Price-Mayo, Texas citizen,

Nacogdoches)

Prohibit the use of eminent domain by private pipeline companies for profit, with no public
purpose. (Tina Beddow — Sierra Club, Houston; John Beddow, Houston; Dr. Margaret
Cotter-Lynch, McKinney; and Craig Rice, Farmersville)

Allow the granting of common carrier status only after public hearings with full notice to
landowners, with the right of landowners to contest and appeal any adverse findings. (Dr.
Margaret Cotter-Lynch, McKinney; and Dr. Ed Griffith — New Progressive Alliance, Atlanta,
Georgia)

Direct the Commission to more broadly define property rights to include more than the
monetary value of the land, consider the property owner’s input before forcibly taking land,
and give property owners adequate time to respond. (Timothy R. Ruggiero, Pilot Point)

Mineral Owners Rights

80.

81.

82.

83.

84.

85.

Require the Commission to provide notice to mineral owners of the potential loss of their
minerals from a Rule 37 exception, and provide a mechanism for compensation for such

losses. (James D. Bradbury, Attorney — Fort Worth)

Require the Commission to conduct a legal and policy review to determine whether reverse
Mineral Interest Pooling Act (MIPA) is authorized by the Legislature, constitutional,
genuinely needed by operators, and good public policy. (James D. Bradbury, Attorney — Fort
Worth)

Require the Commission to conduct a legal and policy review to determine whether Rule
37 exceptions and No Perforation Zones are authorized by the Legislature, constitutional,
genuinely needed by operators, and good public policy. (James D. Bradbury, Attorney — Fort
Worth)

Require the Commission to adopt rules providing safeguards and protections for mineral
owners in reverse MIPA cases, such as requiring that operators show they have no other
alternative available and have expended all reasonable diligence to negotiate a lease. (James

D. Bradbury, Attorney — Fort Worth)

Require the Commission to conduct hearings on Rule 37 exceptions and No Perforation
Zones in the county where the property is located. (James D. Bradbury, Attorney — Fort
Worth)

Require the compensation to landowners for reverse MIPA to exceed the prevailing lease rate;
do not subject property owners to joint operating agreements, risk penalties, or production
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expenses; and require operators to pay all costs including attorneys’ fees of any proceeding,
subject to the discretion of the examiner. (James D. Bradbury, Attorney — Fort Worth)

86. Require the compensation to landowners for the known drainage of unleased tracts within
a unit due to reverse MIPA, Rule 37 exceptions, or No Perforation Zone permits to be the

value of the hydrocarbons produced. (James D. Bradbury, Attorney — Fort Worth)
87. Abolish the Take Point Rule and Forced Pooling. (Betty and Clyde Collins, Fort Worth)

88. Authorize mineral owners to request a hearing for forced pooling or field spacing exceptions

in the county where the well has or will be drilled. (Betty and Clyde Collins, Fort Worth)
Gas Utility Regulation

89. Transfer natural gas tariff and ratemaking decisions from the Railroad Commission to the
Public Utility Commission, and require the Office of Public Utility Counsel to represent
residential and small consumers on gas issues. (Cyrus Reed, Acting Chapter Director — Lone

Star Chapter of the Sierra Club, Austin)

90. Require the Commission to require gas companies that serve the public with natural gas
to offer gas efficiency programs similar to those offered by wires companies in electricity
delivery. (Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club,
Austin)

91. Eliminate original jurisdiction for municipalities in setting natural gas rates; and instead, shift
original jurisdiction to the Railroad Commission. (Bill Peacock, Vice President of Research
— Texas Public Policy Foundation, Austin)

92. Eliminate the mandated reimbursement of legal fees for municipalities in gas utility rate
cases before the Railroad Commission. (Bill Peacock, Vice President of Research — Texas
Public Policy Foundation, Austin)

Hydraulic Fracturing

93. Require all shale drilling and hydraulic fracturing to stop until the Commission’s inspection
and monitoring efforts are caught up with current oil and gas production levels. (Betty and

Clyde Collins, Fort Worth)

94. Require the Commission to create and assess a new fee for hydraulic fracturing waste and use
this fee revenue to clean-up air emissions from oil and gas activities. (Cyrus Reed, Acting

Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

95. Require the Commission to regulate fresh and saltwater pipelines that are used in hydraulic
fracturing and authorize the Commission to assess a fee to support this function. (Cyrus

Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

96. Require oil and gas companies to disclose all chemicals used in every step of the drilling and
fracking process. (Jane Lynn — Greater Arlington Community Alliance, Arlington)

97.  Adopt a Texas Fracking Bill of Rights to protect the residents of Texas including the right to
sustainable water, clean air, peaceful enjoyment of home, private property, sustainable energy
future, and self-governance. (Tom “Smitty” Smith, Director — Public Citizen, Austin)
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98.

99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

110.

111.

112.

113.

Require the Commission to check for hydraulic fracturing chemicals when a drill sites floods.

(Kim Feil, Arlington)

Require the Commission to increase setback requirements for oil and gas drilling to ensure
water quality is not affected. (Kim Feil, Arlington)

Direct the Railroad Commission to coordinate with the State Department of Health to
assess health and environmental impacts of urban drilling proposed near schools, businesses,

churches, and homes. (Kim Feil, Arlington)

Require the Commission to mandate operators use electric compressors near people and
drinking water sources. (Kim Feil, Arlington)

Require the Texas Commission on Environmental Quality to test for methane gas at drilling

sites. (Kim Feil, Arlington)

Require the Commission to have inspectors present at all cement pourings of drilling sites, or
at least video tape the cement pourings. (Kim Feil, Arlington)

Require the Commission to ensure all wells have electric bond log tests. (Kim Feil, Arlington)

Direct the Commission to require oil and gas operators to use ventless, emission free flowback
tanks by using pressurized flowback tanks instead of open hatch frack tanks. (Kim Feil,
Arlington)

Require the Commission to stop oil and gas operators from venting or flaring natural gas.

(Kim Feil, Arlington)

Require the Commission to ensure pipeline is installed to drilling sites to transport oil and
gas before the Commission grants drilling operators a permit. (Kim Feil, Arlington)

Require the Commission to perform health and environmental studies before issuing drilling
permits near urban areas. (Kim Feil, Arlington)

Require the Commission to regulate how close old oil and gas wells are to new wells. (Kim

Feil, Arlington)

Incorporate the cost of negative externalities, such as road costs, into oil and gas prices through

state fees. (Virginia Pallacios, Member — Safe Fracking Coalition, Webb County)

Require the Commission to develop better siting regulations, particularly to prohibit hydraulic
fracturing to occur in close proximity to dams or nuclear reactors. (Karen Hadden, Executive

Director — SEED Coalition, Austin)

Require a 1.5 mile setback from fracking activity statewide around all schools, daycare centers,
and places where children congregate, with no exceptions. (Ranjana Bhandari and Kaushik

De, Arlington)

Increase setback requirements for shale gas mining in densely populated areas from 200 feet

to 2,000 feet. (Jane Lynn — Greater Arlington Community Alliance, Arlington)
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114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

124.

Require the Commission to require an applicant for a permit to drill to include an estimate
of the total amount of groundwater to be used annually. (Molly Rooke - Sierra Club, Dallas)

Direct the Commission to require oil and gas operators to recycle water when fracking a well.

(M. Diane Savage, Chair — Wilson County Water Action Project, Stockdale)

Encourage the Commission to continue supporting the recycling of wastewater from oil
and gas production. (Brent Halldorson, Chief Operating Officer — Fountain Quail Water

Management and Chairman — Texas Water Recycling Association, Roanoke)

Require the Commission to provide the public with disclosure of oil and gas drilling and
stimulation fluids, including chemical constituencies and amounts. (Leann Lamb-Vines,
LMT, Lubbock; and Sharon Wilson, Organizer — Earthworks’ Oil & Gas Accountability
Project, Allen)

Require the Commission to implement a reporting requirement for hydraulic fracturing
operations that documents the volumes of fracturing fluids used and recovered, as well as
critical information relating to actual pressures used in fracturing operations, and estimated
fracture sizes and extents. (Leann Lamb-Vines, LMT, Lubbock; and Sharon Wilson,
Organizer — Earthworks’ Oil & Gas Accountability Project, Allen)

Require the Commission to implement rules requiring closed-loop drilling systems and
water-based drilling fluids. (Leann Lamb-Vines, LMT, Lubbock; and Sharon Wilson,
Organizer — Earthworks’ Oil & Gas Accountability Project, Allen)

Disposal and Injection Wells

Require the Commission to conduct a study of the nexus between the earthquakes in north
Texas over the last five years and permitted disposal wells, including a prompt review of each
event following the occurrence. (James D. Bradbury, Attorney — Fort Worth)

Require the Water Division of the Texas Commission on Environmental Quality to conduct
a review of injection wells since such wells pose a possible catastrophic impact to the
environment. (Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson County)

Require the Commission to establish more environmental and technical oversight for
injection wells. (Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson County)

Require all injection well companies to use new recycling technology and stay current
with other new technologies to eliminate the possibility of water contamination and other
consequences of injection wells, including fault lines. (Ann M. Skloss, Landowner — Wilson
County; Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson County; and M.
Diane Savage, Chair — Wilson County Water Action Project, Stockdale)

Require the Commission to protect the mineral interests of landowners by requiring injection
well companies to only install injection wells in an area where there is no opposition to the
proposed site to protect concerned landowners mineral interests. (Ann M. Skloss, Landowner
— Wilson County; Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson County;
and M. Diane Savage, Chair — Wilson County Water Action Project, Stockdale)
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125.

126.

127.

128.

129.

130.

131.

Require the Commission to consider granting injection permits only on government
owned property to protect the mineral interests of individual landowners. (Ann M. Skloss,
Landowner — Wilson County; Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson
County; and M. Diane Savage, Chair — Wilson County Water Action Project, Stockdale)

Require injection well companies to show due diligence and provide documentation proving
the injection site road is legally rated to support the weight of the trucks transporting the
contaminated fluids and the width of the highway lanes are wide enough for two trucks
to pass one another; whether or not the road contains low water crossings and school bus
activity; and whether or not the road is well lighted to protect the public from injury or death.
(Ann M. Skloss, Landowner — Wilson County; Rochelle Rackham, Engineer, Landowner,
Taxpayer — Wilson County; and M. Diane Savage, Chair — Wilson County Water Action
Project, Stockdale)

Require the Texas Department of Transportation to review the location and the road involved
and documentation from injection companies concerning the road for an injection well permit
to ensure there are no safety and legal requirements not being considered concerning the
safety of the public and to charge a permit fee to cover their administrative costs. (Ann M.
Skloss, Landowner — Wilson County; Rochelle Rackham, Engineer, Landowner, Taxpayer
— Wilson County; and M. Diane Savage, Chair — Wilson County Water Action Project,
Stockdale)

Require the Commission to require injection well companies to post a bond which actually
would pay for a cleanup disaster, in the amount of $250,000 to ensure the area is restored
and protected from contaminants. (Ann M. Skloss, Landowner — Wilson County; Rochelle
Rackham, Engineer, Landowner, Taxpayer — Wilson County; and M. Diane Savage, Chair —
Wilson County Water Action Project, Stockdale)

Require the Commission to revise its one page injection well permit form and require injection
well companies to provide certified documentation by a geologist no fault lines exist in the
formation proposed for injection to help protect the water and nearby wells. (Ann M. Skloss,
Landowner — Wilson County; Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson
County; and M. Diane Savage, Chair — Wilson County Water Action Project, Stockdale)

Require the Commission to revise their form to require injection companies to include the
viability of the road to legally support the weight of the trucks, enough acreage to contain the
contaminated water and trucks waiting in line, to ensure the negative impact is reduced and
safety of the public is considered. (Ann M. Skloss, Landowner — Wilson County; Rochelle
Rackham, Engineer, Landowner, Taxpayer — Wilson County; and M. Diane Savage, Chair —
Wilson County Water Action Project, Stockdale)

Direct the Commission to require a $5,000 permit fee from the injection well company (or
such sum which will help cover the costs for the Commission) to verify the information
submitted by the proposed company is accurate and correct to protect the public, our water,
and our land. (Ann M. Skloss, Landowner — Wilson County; Rochelle Rackham, Engineer,
Landowner, Taxpayer — Wilson County; and M. Diane Savage, Chair — Wilson County
Water Action Project, Stockdale)
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132. Require the Commission to specify and justify the minimal amount of land required
by an injection well company to sufficiently support the deposit of a massive amount of
contaminated fluid each day to ensure neighboring and adjacent landowners land is not being
utilized without compensation. (Ann M. Skloss, Landowner — Wilson County; Rochelle
Rackham, Engineer, Landowner, Taxpayer — Wilson County; and M. Diane Savage, Chair —
Wilson County Water Action Project, Stockdale)

133. Direct the Commission to require the injection well company to show they have supplied
an area large enough to fit all the trucks waiting in line to discharge the contaminated fluid
so that traffic is not blocked on the road by trucks waiting to turn in. (Ann M. Skloss,
Landowner — Wilson County; Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson
County; and M. Diane Savage, Chair — Wilson County Water Action Project, Stockdale)

134. Direct the Commission to require injection well companies to place their facility where the
local land owners have not protested their concerns about land value and thereby protects
the landowners property interest. (Ann M. Skloss, Landowner — Wilson County; Rochelle
Rackham, Engineer, Landowner, Taxpayer — Wilson County; and M. Diane Savage, Chair —
Wilson County Water Action Project, Stockdale)

135. Require the Commission to require injection well companies to list all owners of the company
on the permit form to prevent irresponsible owners from abandoning problem sites and
starting a new LLC. (Ann M. Skloss, Landowner — Wilson County; Rochelle Rackham,
Engineer, Landowner, Taxpayer — Wilson County; and M. Diane Savage, Chair — Wilson
County Water Action Project, Stockdale)

136. Direct the Legislature, through its appropriative committees, to give the Commission
sufficient staft and budget for proper oversight in the permitting process of injection wells
and to ensure the information submitted by injection companies is correct. (Ann M. Skloss,
Landowner — Wilson County; Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson
County; and M. Diane Savage, Chair — Wilson County Water Action Project, Stockdale)

137. Require a Texas Commission on Environmental Quality Air Quality Permit to bring injection
wells into the same compliance as landfills. (Ann M. Skloss, Landowner — Wilson County;
Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson County; and M. Diane Savage,
Chair — Wilson County Water Action Project, Stockdale)

138. Require the Commission to place a limit on injection well permits to one for a given area
within a reasonable distance of three miles from another injection well, so as to protect
landowners and the public from becoming a large injection well waste area. (Ann M. Skloss,
Landowner — Wilson County; Rochelle Rackham, Engineer, Landowner, Taxpayer — Wilson
County; and M. Diane Savage, Chair — Wilson County Water Action Project, Stockdale)

139. Require the Commission to adopt rules that ban the injection of diesel fuel in drilling
operations. (Leann Lamb-Vines, LMT, Lubbock; Sharon Wilson, Organizer — Earthworks’
Oil & Gas Accountability Project, Allen)
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Mining and Exploration

140. Transfer in-situ uranium mining exploratory permits from the Railroad Commission to the
Texas Commission on Environmental Quality. (Cyrus Reed, Acting Chapter Director —
Lone Star Chapter of the Sierra Club, Austin)

141. Transfer the regulation of coal combustion waste from the Railroad Commission to the Texas
Commission on Environmental Quality. (Cyrus Reed, Acting Chapter Director — Lone Star
Chapter of the Sierra Club, Austin)

Public Information

142. Require the Commission to formulate a plan to better represent the public interest through
a public interest counsel in rulemakings and contested proceedings. (James D. Bradbury,

Attorney — Fort Worth)

143. Require oil and gas companies to send pamphlets to anyone in a drilling area explaining the
health and safety issues with all the phone numbers that should be contacted in case of an
emergency. (Connie Dean)

144. Collect comprehensive data regarding citizen complaints — including facilities of concern,
nature of complaint, and resolution. (Sharon Wilson, Organizer — Earthworks’ Oil and Gas
Accountability Project, Allen; and Cyrus Reed, Acting Chapter Director — Lone Star Chapter
of the Sierra Club, Austin)

145. Require the Commission to create and publish a report on protested hearings and the results

of each hearing. (Betty and Clyde Collins, Fort Worth)

146. Require the Commission to educate citizens as to what steps to take when they are impacted

by chemicals and fumes tied to drilling. (Sinikka Dickerson, Arlington)

147. Require the Commission to bring doctors up to date as to what to look for and where to send
their patients for appropriate testing when exposed to chemicals and fumes from drilling.

(Sinikka Dickerson, Arlington)
Funding

148. Provide adequate funding for the Commission so it can provide competitive salaries to
attract and retain employees in engineering and technical oil field disciplines, and appropriate
adequate resources to the Commission to update its antiquated computer systems. (Mari V.
Ruckel, Vice President Government and Regulatory Affairs — Texas Oil and Gas Association,
Austin)

149. Ensure funding mechanisms for the Commission will provide the resources needed to carry
out its mandates. (Scott E. Rozzell, Executive Vice President — CenterPoint Energy)

150. Continue funding the Commission’s publicly available mapping system for surface locations

of oil and gas wells. (Lionel Milberger, Wheelock)
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151. Request that the Legislature, through its appropriative committees, provide funding for and
require the Commission to update its website. (Susan Read — Westchester-Grand Prairie
Community Alliance, Grand Prairie)

152. Request that the Legislature, through the appropriation process, fully fund the Commission
with adequate resources to build overall tracking and reporting databases for enforcement
that are readily available to the public and private sectors. (Bill Stevens, Government Affairs
Consultant — Texas Alliance of Energy Producers, Austin)

Miscellaneous

153. Require the Commission to improve the process for seeking an exemption to its venting and
flaring rules. (Cyrus Reed, Acting Chapter Director — Lone Star Chapter of the Sierra Club,
Austin)

154. Require the Railroad Commission to work with the General Land Office to improve the
methodology for estimating vented and flared gas on state lands. (Cyrus Reed, Acting
Chapter Director — Lone Star Chapter of the Sierra Club, Austin)

155. Phase out the high-cost severance tax exemption. (Cyrus Reed, Acting Chapter Director —
Lone Star Chapter of the Sierra Club, Austin)

156. Authorize the Commission to regulate noise from energy producing operations. (Charles E.
Morgan, Executive Director — Citizens for Environmental Clean-Up, Buffalo)

157. Change the mission of the Commission to ensure consideration and promotion of all Texans
needs and interests, not just the interests of the oil, gas, and pipeline industry. (Gary Stuard,

Chair — Downwinders at Risk, Dallas; Christine Guldi, Dallas)

158. Change state law to mandate that the Commission serve only the public interest. (John W.
Mikus, Attorney, Houston)

159. Place the burden of proof on for profit private interest holders such as private utilities to prove
by clear and convincing evidence that proposed actions do not involve hidden or external

costs to the public. (John W. Mikus, Attorney, Houston)

160. Require public, quasi-public, and private entities to prepare and substantiate an in-depth
economic and environmental analysis of the consequences of any actions the entity proposes
or needs, including external costs and benefits of having the Commission authorize such
actions or address such needs, before the Commission can grant such authority or needs.

(John W. Mikus, Attorney, Houston)

161. Provide public interest groups with the opportunity to provide economic and environmental
analysis of the internal and external costs and benefits of proposed requests for action or
authorization by the Commission and the right to appeal the Commission’s decision to the

courts. (John W. Mikus, Attorney, Houston)
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ComMisSION DEcISioN ON NEw ISSUES

(JANUARY 2013)

Adopted the following new issue, not previously listed.

e  Direct the Railroad Commission, as a management action, to study the use and development
of telecommunication technology designed to increase the transparency of, and the public’s
participation in, agency hearing processes to ensure the rights of mineral owners and land
owners in the state of Texas; and complete the study no later than September 1,2014.

FINAL RESULTS ON NEW ISSUES

(Jury 2013)

Management Action

'The Commission should study the use and development of telecommunication technology designed
to increase transparency of, and the public’s participation in, agency hearing processes to ensure the
rights of mineral owners and land owners in the state of Texas.

Mr. Sprague supplied a list of 1,151 names and indicated that these individuals were in support of his new issues.
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APPENDIX A

Status of 2011 Sunset Commission Recommendations to the
82nd Legislature on the Railroad Commission of Texas

2011 Recommendation’

Status

With the Agency’s Current-Day Mission.

Issue 1 — The 19th Century Design of the Three-Member, Elected Railroad Commission No Longer Aligns

Change in Statute

1.1 Establish the Texas Oil and Gas Commission,
governed by a single, elected Commissioner, to
assume the regulatory role currently served by the
Railroad Commission, and continue the agency for
12 years.

Require the Commission to develop a plan that
encourages alternative dispute resolution and
negotiated rulemaking procedures and applies them
to its rulemaking, internal employee grievances,
and other appropriate potential conflict areas.

Not Implemented — These recommendations require a
change in statute. The 82nd Legislature continued the
Railroad Commission of Texas (Commission) for two
years in separate legislation, Senate Bill 652. This bill
provided for the Sunset Commission to reexamine the
agency in full and make recommendations to the 83rd
Legislature regarding its continuance and functions.

See Issue 1 of this report.

1.2 Prohibit the Texas Oil and Gas Commissioner
and candidates seeking this office from receiving
campaign contributions during certain timeframes.

Issue 2 — Using General Revenue to Regulate the O
Industry to Taxpayers.

il and Gas Industry Shifts Oversight Costs From the

Change in Statute

2.1 Require the Commission’s Oil and Gas program to
be self-supporting, and authorize the Commission to
levy surcharges on the program’s permits, licenses,
certificates, or reports to achieve this purpose.

Implemented — The 82nd Legislature adopted this
recommendation as part of S.B. 1, 1st Called Session. In
response to this statutory change, the Commission now
levies surcharges to support its Oil and Gas program.
The Legislature also capped surcharges at 185 percent
of fees.

See Issue 2 of this report for related recommendations.

Change in Appropriations

2.2 Add language in the General Appropriations Act
to further ensure that the Commission collects fee
amounts to offset the direct and indirect costs of
administering its Oil and Gas program, including

benefits.

Implemented — The 82nd Legislature adopted this
recommendation as part of S.B. 2, 1st Called Session. In
response to this change in appropriations, the Legislature
reduced the general revenue funds that the Commission
received and offset this loss with increases in fees and
surcharges for the 2012-2013 biennium.

See Issue 2 of this report for related recommendations.
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2011 Recommendation’

Status

Change in Statute

2.3 Reconstitute the Oil Field Cleanup Fund as the Oil
and Gas Regulation and Cleanup Fund, continued
as a dedicated fund in General Revenue established
to pay for the entire Oil and Gas program.

Implemented — The 82nd Legislature adopted these
recommendations as part of S.B. 1, 1st Called Session.
These recommendations reconstitute the Oil Field
Cleanup Fund as the Oil and Gas Regulation and

Cleanup Fund and redirects fines previously deposited in

Committee, but require the Commission to continue
tracking related performance measures.

2.4 Redirect fines previously deposited in the Oil Field P
Cleanup Fund to General Revenue. the Qil Field Cleanup Fund to General Revenue.
See Issue 2 of this report for related recommendations.
2.5 Abolish the Oil Field Cleanup Fund Advisory | Not Implemented — This recommendation requires a

change in statute.

See Issue 2 of this report.

Environment and Public Safety.

Issue 3 — Current Enforcement Processes Hinder the Commission’s Ability to Prevent Future Threats to the

Change in Statute

3.1 Require the Commission to develop, in rule, an
enforcement policy to guide staff in evaluating and

ranking oil- and natural gas-related violations.

In Progress / Statutory Change Still Needed — Although
these recommendations have not yet been adopted in
statute, the Commission has developed, in rule, a penalty

3.2 Require the Commission to formally adopt penalty

guidelines in rule.

matrix that ranks oil and gas violations and guides staff
in evaluating violations. The Commission is also in the
process of developing an enforcement policy in rule.

See Issue 4 of this report.

3.3 Transfer the Commission’s enforcement hearings

to the State Office of Administrative Hearings.

Not Implemented — This recommendation requires a
change in statute.

See Issue 1 of this report.

Management Action

3.4 Direct the Commission to revamp its tracking of
violations and related enforcement actions tied to
oil and natural gas production, and to develop a
clear and consistent method for analyzing violation

data and trends.

Implemented — In response to these recommendations,
the Commission now tracks oil- and natural gas-related
violations and enforcement actions. The Commission
also publishes complaints and enforcement data on its
website.

3.5 The Commission should publish additional

complaint and enforcement data on its website.

Issue 4 — The Commission’s Marketing of Propane Is No Longer Necessary.

Change in Statute

4.1 Eliminate the Commission’s authority to promote

the use of propane.

Not Implemented — This recommendation requires a
change in statute.

See Issue 5 of this report.

Issue 5 — Texas’ Interstate Pipelines Lack Needed Dam

age Prevention Oversight to Ensure Public Protection.

Change in Statute

5.1 Authorize the Commission to enforce damage

prevention requirements for interstate pipelines.

Not Implemented — This recommendation requires a
change in statute.

See Issue 6 of this report.
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2011 Recommendation’ Status

Issue 6 — Impending Retirements of Key Staff Could Leave the Commission Vulnerable to a Significant Loss
of Institutional Knowledge.

Management Action

6.1 The Railroad Commission should develop and | Implemented — The Commission has adopted a
implement a succession plan to prepare for | succession plan that identifies positions at risk of
impending retirements and workforce changes. becoming vacant, the skills needed to fill vacancies,

and experienced staff to fill vacancies. In addition, the
Commission has started to prepare staff to assume top-
level management roles by providing more training and
development opportunities.

Issue 7 — Gas Utility Rate Cases Lack the Independent Review Provided to Other Utility Cases.?

Change in Statute

7.1 Require the Commission to use the State Office | Not Implemented — This recommendation requires a
of Administrative Hearings to conduct hearings in | change in statute.
contested gas utility cases.

See Issue 1 of this report.

Issue 8 — The Commission’s Oversight of Mineral Pooling Needs Clarification to Ensure Mineral Owners Are
Aware of Their Rights.?

Change in Statute

8.1 Authorize a party affected by forced pooling to | Not Implemented — This recommendation requires a
request a hearing on the matter in the county where | change in statute.

the proposed well will be drilled.
See Issue 7 of this report.

8.2 Authorize the Commission to develop a fee | Not Implemented — This recommendation can be
schedule, by rule, for increased charges associated | achieved through a management action.
with re-filing permits that have been previously
withdrawn. See Issue 7 of this report.

Management Action

8.3 Direct the agency to revise its notice of hearing | Implemented — The Commission now requires oil and

provided to parties affected by forced pooling. natural gas operators to submit a map with its notice of
hearing showing the location of the proposed well and
potentially affected properties.

1 The recommendations in this column were adopted by the Sunset Commission in January 2011 and are summarized in the Railroad

Commission section of the Sunset Commission’s Report to the 82nd Legislature, which was published in February 2011 (pages 127-137). The original
staff report, updated to show the status of each recommendation through the 82nd Legislature, is entitled Sunsez Advisory Commission Final Report
on the Railroad Commission of Texas, (July 2011). Both reports can be found on the Sunset Commission’s website.

'This issue was originally included in a Supplement to the Sunset Staff Report on the Public Utility Commission, November 2010, labeled S1.3.

'This issue was added based on testimony at the December 2010 Sunset Commission hearing on the Railroad Commission. For additional
information, see the Sunset Commission’s Report to the 82nd Legislature, February 2011.
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APPENDIX B

Railroad Commission of Texas Reporting Requirements

Legal Sunset
Report Title Authority Description Recipient Evaluation

Performance Goals | Section Requires the Railroad Commission | Legislative Budget Continue
for the Oil and 81.069(b), (Commission) to report the Board
Gas Regulation Texas Natural amount of money deposited into
and Cleanup Fund, Resources Code | ;4 spent from the Oil and Gas
Report on Regulation and Cleanup Fund

(Fund), the balance of the Fund, and

information about the Commission’s

progress in meeting performance

goals for the Fund.
Oil Field Cleanup | Section Requires the Commission to Legislature Continue
Activities, Report 81.069(c), report its performance goals for the
on Texas Natural Fund; number of orphaned wells

Resources Code | plugged with state-managed funds;

number of orphaned wells; number

of inactive wells not currently in

compliance with Commission rules;

status of enforcement proceedings

for all wells in violation of rules

and the time in which the wells

have been in violation; expenditures

related to oil field cleanup activities;

method by which the Commission

sets priorities to determine the order

to plug orphaned wells; projected

amount of money needed to plug

orphaned wells; and number of sites

successfully remediated under the

voluntary cleanup program.
Oil and Gas Section Requires the Commission to report | Legislative Budget Continue
Regulation and 91.1135(e), the amount of money deposited into | Board and the Oil
Cleanup Fund, Texas Natural and spent from the Fund; balance of | Field Cleanup Fund
Report on Resources Code | the fund; number of wells plugged Advisory Committee

with money from the fund; number

of sites remediated with money

from the fund; and number of wells

abandoned.
Oil Field Cleanup Section Requires the Oil Field Cleanup Governor, Lieutenant | Abolish
Fund Advisory 91.1135(g), Fund Advisory Committee to Governor, and the
Committee, Report | Texas Natural provide an analysis of any problems | Speaker of the House
on Resources Code | with the administration of the Fund, | of Representatives

and recommend legislation needed
to address problems identified with
the administration of the fund.
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APPENDIX C

Equal Employment Opportunity Statistics
2009 to 2011

In accordance with the requirements of the Sunset Act, the following material shows trend information
for the employment of minorities and females in all applicable categories by the Railroad Commission
of Texas (Commission).! The Commission maintains and reports this information under guidelines
established by the Texas Workforce Commission.? In the charts, the flat lines represent the percentages
of the statewide civilian workforce for African-Americans, Hispanics, and females in each job category.
These percentages provide a yardstick for measuring agencies’ performance in employing persons in
each of these groups. The diamond lines represent the Commission’s actual employment percentages
in each job category from 2009 to 2011.

The Commission has made improvements to its civilian workforce percentages for every category since
the Commission last under went Sunset review in 2010. However, the Commission continues to fall
below statewide workforce percentages for most categories, with the most significant disparity for
females in the technical category. The Commission attributes this failure to the fact that the pool of
applicants for open positions are predominantly male, as is reflective of the greater workforce pool in
the oil and gas industry.

Administration
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100 100 100
80 80 80 -
- | - | = | Workforce
5 60 g o0 o 5 60 f S
& 40 - & 40 { Agency orkforce & 40
o Agency Workforce o M ¢ o
20\, v 20 47— 20 - 0’70/’
A
O 0 : : 0 e :
2009 2010 2011 2009 2010 2011 2009 2010 2011
Positions: 62 62 57 62 62 57 62 62 57

'The Commission fell below the civilian workforce percentages in all three groups in the last three fiscal
years.
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'The Commission fell below the civilian workforce percentages in all three groups in the last three fiscal
years.

Technical
African-American Hispanic Female
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2009 2010 2011 2009 2010 2011 2009 2010 2011
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In the area of the agency with the most employees, the Commission fell below the statewide average

for all three groups in each of the last three fiscal years, and most significantly fell below the average
for females.
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Administrative Support
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With the exception of Hispanics in 2009 and 2010, the Commission met or exceeded the statewide

average for all three groups in the last three fiscal years.

Skilled Craft
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The Commission fell below the civilian workforce percentages for Hispanics in the last three fiscal

years, while it exceeded averages for African-Americans and females.

Section 325.011(9)(A), Texas Government Code.

Section 21.501, Texas Labor Code.
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APPENDIX D

Historically Underutilized Businesses Statistics
2009 to 2011

The Legislature has encouraged state agencies to increase their use of Historically Underutilized
Businesses (HUBs) to promote full and equal opportunities for all businesses in state procurement.
'The Legislature also requires the Sunset Commission to consider agencies’ compliance with laws and
rules regarding HUB use in its reviews.!

'The following material shows trend information for the Railroad Commission of Texas’ (Commission)
use of HUBs in purchasing goods and services. The Commission maintains and reports this information
under guidelines in statute.? In the charts, the flat lines represent the goal for HUB purchasing in each
category, as established by the Comptroller’s Office. 'The diamond lines represent the percentage of
Commission spending with HUBs in each purchasing category from 2009 to 2011. Finally, the number
in parentheses under each year shows the total amount the Commission spent in each purchasing
category.

'The Commission exceeded the State’s HUB purchasing goals for the building construction, professional
services, and commodities categories, but had difficulty meeting the goals for other purchasing
categories. The Commission indicates that it has difficulty meeting HUB goals for the special trade
and other services categories because many of its purchases are limited to certain entities that provide
services such as well plugging and site remediation. The Commission has met other HUB-related
requirements, such as appointing a HUB coordinator, establishing a HUB policy, and developing a
mentor-protégé program.

Building Construction

100

80 +
E 60 T+
<4
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In fiscal years 2009 and 2010, the Commission exceeded the State’s goal for spending for building
construction, but fell short of the goal in fiscal year 2011.
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Special Trade

100
80 1 Goal
g 60 + &
o
[}
o 40 +
Agency
20 + -
0 ‘/‘.\‘
2009 2010 2011
($46,984) ($45,449) ($23,760)

Purchases for this category fell significantly below the State’s purchasing goal each fiscal year.

Professional Services
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The Commission exceeded the State’s goal for spending for professional services for each fiscal year.
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Other Services
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In the category that accounts for the majority of the Commission’s purchases, the Commission fell
significantly below the State’s purchasing goal each fiscal year.

Commodities

100
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'The Commission exceeded the State’s goal for spending for commodities for each fiscal year.

Section 325.011(9)(B), Texas Government Code.

Chapter 2161, Texas Government Code.
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