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Health Care Licensing Boards Summa

SUMMARY

The health care licensing boards addressed in this report are subject to the Sunset Act and
will be automatically abolished unless statutorily continued by the 73rd Legislature. As required
by statute, the sunset review of the health care licensing boards included a determination of the
continued need for the regulation of health care professionals carried out by the boards, whether
benefits could be achieved by changing the organizational structure used to carry out the
regulation, and whether statutory changes are needed to improve the regulatory ability of the
boards under review.

Need for Regulation

The results of the review indicated that the regulation of the 20 health care professions
under review should be continued for a 12-year period and reviewed again in 2005. The state’s
current approach to regulation was determined to be reasonable.

Reorganization Alternatives

The current organizational structure used to carry out the regulation of health care
professions under review should be changed by:

. merging the boards that regulate registered nurses and vocational nurses into a single
policy board,;

. merging the boards that regulate psychologists, professional counselors, social
workers, and marriage and family therapists into a single policy board;

. merging the policy bodies that regulate speech-language pathologists, audiologists, and
fitters and dispensers of hearing aids into a single policy board;

. merging the boards that regulate occupational therapists, physical therapists, and
athletic trainers into a single policy board;

. abolishing the board that regulates nursing home administrators and transferring its
functions to the Texas Department of Human Services; and

. creating a Health Care Professions Coordinating Council.

Recommendations for All Licensing Boards

The operating structure of all the licensing boards should be improved by:

. requiring that fees be set by the General Appropriations Act as necessary to cover the
costs of regulation;

. requiring that all licensing examinations be validated,
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Health Care Licensing Boards Sumima

. authorizing a full range of licensing options;
. providing authority for an adequate range of enforcement powers; and
. requiring mandatory continuing education.

Policy Options for Specific Boards

A number of issues were identified during the review that related to changes in
regulation which were unique to the profession regulated. Presented in option format, these
issues are included to allow for discussion of policy changes related to the specific boards under
review.

FISCAL IMPACT

Preliminary estimates indicate that the recommendations will result in a fiscal impact.
Some recommendations involve additional costs that can be recovered through fees charged under
existing fee authority. An estimate of the fiscal impact of the mergers recommended and the
creation of the coordinating council could not be estimated in time to be included in the report.
In addition, information provided to staff concemning the policy options discussed in the report
did contain detail related to the fiscal impact of the options. Many of these issues, if adopted
as recommendations, could result in significant additional costs to the state.

SAC 10/92 2 Sunset Staff Report
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BACKGROUND

Occupational regulation is an exercise of a state’s mherent power to protect the health,
safety, and welfare of its citizens. Occupational regulation in Texas began in 1837, during the
days of the Republic, with the licensing of physicians. The State of Texas began its regulatory
effort in 1876 with the creation of the Medical Practice Act, which required the licensing of
physicians. Today, the state regulates more than 100 occupations and professions ranging from
doctors and lawyers to tow truck operators. Regulation is achieved primarily through licensure,
which requires a person to meet state-imposed standards to practice an occupation or a
profession. Regulation is generally performed by state agencies that screen applicants for
licensure, administer examinations, issue initial licenses and renewals, monitor the continued
competence of licensees, and take disciplinary action against licensees who violate the licensing
law or related rules.

The Sunset Commission has 20 health care licensing boards currently under review. In
1992, these boards expended $13,616,267 to regulate more than 345,833 licensees. Exhibit 1
includes general background information about each board and a comparison of policy board
structure; revenue generated, funding sources and expenditures; number of employees, licensees,
and examinations; and selected enforcement data. Of particular note is that the boards received
a total of 8,721 complaints during fiscal year 1992, conducted a total of 5,374 investigations,
revoked 231 licenses, and suspended 345. The Appendix provides background detail for each
board and an overview of its operations.

Exhibit 2 provides a historical perspective of the state’s regulatory efforts in the health care
licensing area. Since 1982, the level of state regulation has increased significantly. Six of the
boards currently under review did not exist in 1982. Expenditures by the state have increased
from $5,504,058 million in 1982 to $13,616,267 million in 1992 for an increase of 147 percent.
In 1982, the number of licensees regulated totaled 227,727. By 1992, this number had grown
by 52 percent to 345,833. The staff employed by the boards has also grown during this period,
from 136.5 FTE employees in 1982 to 261.5 FTE employees in 1992.

Exhibit 3 presents key measures that compare the performance of the 20 health care
licensing boards under review. This chart concentrates on indicators of enforcement effort such
as the average time for complaint resolution and disciplinary action. As the chart indicates, the
boards took an average of 140 days to resolve complaints and, when disciplinary action was
necessary, 201 days was needed to take that action. Also, while the number of license
suspensions and revocations varied greatly among the boards, the overall average was about 32.
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Health Care Licensing Boards Background
Exhibit 1
General Background Information
Fiscal Year 1992
Number of Number
Profession Statutory Date Board Size/Public Employees of Revenue
Regulated Reference Created Members (FTE) Licensees Generated

Chiropractors Article 4512 b 1949 9 members, 3 public 3 2,901 $877,600
Dentists Article 4543, et 1897 15 members, 3 public 20 18,136 $1,246,764

seq.
Dietitians Article 4512h 1983 9 members, 3 public L5 3,061 $85,018
Hearing Aid Fitters Article 4556 1970 9 members, 2 public 2 991 $134,410
and Dispensers
Marriage & Family Article 4512¢-1 1991 9 members, 4 public 3 2,512 $166,813
Therapists
Midwives Article 4512i 1983 12 members, 3 public 2 273 $18,870
Nurses Article 4513 - 1909 9 members, 3 public 44 131,015 $2,995,202

4528
Nursing Home Article 4442d 1969 12 members, 3 public 7 2,509 $449,447
Administrators
Occupational Article 8851 1983 6 members, 2 public 4 3,046 $215.413
Therapists
Optometrists Article 4552 1921 9 members, 3 public 4 2,513 $871,161
Pharmacists Article 4542a-1 1907 9 members, 2 public 32 16,883 $2,379,759
Physical Therapists 4512 1971 9 members, 3 public 7 6,655 $679,847
Physicians Article 4495b 1907 15 members, 3 public 80 44,671 $6,094,500
Podiatrists Article 4567, et 1923 9 members, 3 public 3 773 $137,600

seq.
Professional Article 4512g 1981 9 members, 4 public 8 9,000 $396,827
Counselors
Psychologists Article 4512¢ 1969 9 members, 2 public 8 4,345 $621,006
Social Workers Ch. 50, 1981 9 members, 3 public 4 12,541 $399,370

H.R.Code

Speech/Language Article 4512 1983 9 members, 3 public 4 5,027 $169,082
Pathologists/
Audiologist
Veterinarians Article 8890 1911 9 members, 3 public 8 5,441 $568,309
Vocational Nurses Article 4528¢ 1951 12 members, 2 public 18 74,540 $1,483,514
Total 262.5 346,833 $19,990,512

* created in 1991, information not available

nfa  not applicable

SAC 10/92
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Exhibit 1 (cont.)
General Background Information
Fiscal Year 1992

FUNDING EXAMINATIONS ENFORCEMENT ACTIONS
FY 1992 FY 1993 Number Pass

Source Expended Appropriated Given Rate (%) Complaint: Investigati Suspensi Revocations
Spec. Fund $139,000 $162,279 260 77 363 178 14 4
Spec. Fund $817,233 $872,691 755 725 555 499 28 4
Spec. Fund $66,048 $98,810 6 50 2 2 7 0
General Revenue $66,737 $67,141 159 74 152 152 0 0
General Revenue $60,987 $163,345 * * * * * *
Fed. Grant $25,762 0 0 nfa 23 n/a nfa n/a
Spec. Fund $2,630,016 $2,026,354 6,691 87 1,063 1,136 8 107
Spec. Fund $315,196 $231,451 323 87.5 2,141 97 1 1
General Revenue $149,915 $157,288 411 92 10 11 1 0
Spec. Fund $224.416 $214,981 197 82 158 79 0 0
Loc. Fund $1,953,708 $1,746,022 1,436 91 596 141 54 4
General Revenue $352,420 $314,471 965 84 137 18 0 0
Spec./Loc. Fund $3,915,605 $3,364,550 3,658 93 1,930 1,709 26 38
Spec. Fund $102,997 $95,784 28 88 50 1 5 0
Spec. Fund $332,443 $256,503 638 83 49 22 0 0
Spec. Fund $557,621 $528,285 826 85 120 167 6 3
Spec. Fund $293,391 $304,115 1,382 78 43 40 1 2
Spec. Fund $166,114 $134,879 0 n/a 2 1 0 0
Spec. Fund $454,118 $479,324 208 82 160 160 11 3
Spec. Fund $992,540 $992,940 4,205 91 1,167 961 183 65

$13,616,267 $12,211,213 22,148 82 (avg.) 8,721 5,374 345 231
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Health Care Licensing Boards Background
Exhibit 2
Fiscal Year 1982 - Fiscal Year 1992 Comparison

Profession Licensees Licensees Employees | Employees Expended Expended

Regulated FY 82 FY 92 FY 82 FY 92 FY 82 FY 92
Chiropractors 1,297 2,901 2 3 $70,644 $139,000
Dental Examiners 12,793 18,136 11 20 $549,404 $817,233
Dietitians * 3,061 * 1.5 * $66,048
Hearing Aid Fiters 468 991 1.5 2 $53,489 $66,737
and Dispensers
Marriage & Family * 2,512 * 3 * $60,987
Therapists
Midwives * 273 * 2 * $25,762
Nurses 88,229 131,015 23 44 $978,196 $2,630,016
Nursing Home n/a 2,509 5 7 $171,553 $315,196
Administrators
Occupational * 3,046 * 4 * $149,915
Therapists
Optometrists 1,671 2,513 2.5 4 $107,133 $224,416
Pharmacists 12,321 16,883 24 32 $963,888 $1,953,708
Physical Therapists 2,718 6,655 2 7 $94,062 $352,420
Physicians 37,292 44,671 40 80 $1,616,519 $3,915,605
Podiatrists 600 773 1.5 3 $51,414 $102,997
Professional * 8,000 * 8 * $332,443
Counselors
Psychologists 3,400 4,345 4 8 $162,313 $557,621
Social Workers * 12,541 * 4 * $293,391
Speech-Language * 5,027 * 4 * $166,114
Pathologists/
Audiologist
Veterinarians 3,755 5441 5 8 $187,143 $454,118
Vocational Nurses 63,183 74,540 15 18 $498,300 $992,540
Total 227,127 345,833 136.5 262.5 $5.504,058 $13,616,267
% Increase 52% 92% 147%
Average 18,977 17,292 10.5 13 $423,389 $684,393

*  created after 1981
nfa not available
SAC 10/92 6 Sunset Staff Report



Health Care Licensing Boards Background

Exhibit 3
Comparison of Key Performance Measures
Fiscal Year 1992

Administrative Average Time
Costs as a for Complaint Average Time Average Cost Licenses

Profession Percent of Resolution for Disciplinary of Disciplinary Exam Pass Suspended

Regulated Budget (Days) Action (Days) Hearings Rate (%) or Revoked
Chiropractors 19 263 413 $4,350 77 18
Dentists 18 205 106 $2,212 72.5 32
Dietitians * 119 235 $1,002 50 7
Hearing Aid Fitters 71 20 0 0 74 0
and Dispensers
Marriage & Family * * * * * *
Therapists (1)
Midwives (2) * n/a n/a n/a nfa n/a
Nurses 15 174 49 $514 87 115
Nursing Home 63 135 105 $1,020 87.5 2
Administrators
Occupational * 99 nfa $5,000 92 1
Therapists
Optometrists 35 100 n/a nfa 82 0
Pharmacists 24 111 305 $2,744 91 58
Physical 14 124 246 0 84 0
Therapists
Physicians 26 267 315 $16,751 93 64
Podiatrists 81 33 0 0 88 5
Professional * 427 393 n/a 83 2
Counselors
Psychologists 28 131 93 $604 85 9
Social Workers 35 50 90 * nfa 3
Speech-Language * 72 180 nfa 78 0
Pathologists/
Audiologist
Veterinarians 22 92 130 $4,629 82 14
Vocational Nurses 17 98 147 $267 91 248

AVERAGE 33 140 201 $3,554 82 32

(1) - created in 1991 * - accurate figures were not available
(2) - not a regulatory program, registration only n/a - not applicable
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Health Care Licensing Boards Overall Approach

OVERALL APPROACH TO THE REVIEW

In accordance with the Sunset Act, the review of the health care licensing boards included
determining if the current regulation of the 20 health care professions should be continued and
if the regulation could be performed better using an alternative organizational structure rather
than the current, independent board approach. In addition, the review focused on statutory
changes needed to improve the regulation of the health care professions under review.

The need for the current regulation of health care professions involved a comparison of the
approach used in Texas with that used by other states. The comparison centered on the number
of professions regulated and the extent of the regulation used. The review of organizational
alternatives focused on the merits of the current organizational structure, the use of independent
boards, versus consolidating functions together into some type of combined, centralized effort.
The review of needed statutory changes involved a comparison of the statutes regulating the
professions and making adjustments as necessary to provide, where justified, the same basic
authority to regulate.

As part of this review, the previous sunset evaluations of most of the licensing boards were
re-examined. The first sunset reviews had concentrated primarily on reorganization and the
boards’ control of entry into the professions. As stated previously, this review also looked at
reorganization. The review then focused primarily on the boards’ ability to deal with
practitioners once they are licensed to practice.

To make determinations in each of the areas listed above, the review team was involved in
a number of activities during the five-month review period. These included:

. a review of documents and reports prepared by the boards under review, state statutes,
legislative reports, previous legislation, other states’ information, literature containing
background material, and information from the National Clearing House on Licensure,
Enforcement and Regulation (CLEAR);

. a review of the previous sunset evaluations that were performed for most of the
boards under review:

. development of a list of model elements of licensing agency operations that was used
to compare the operating structure and authority of the boards under review;

. attendance at public meetings of the several of the boards under review;
. interviews with staff of each of the boards;

. a survey of board members to obtain suggested changes needed to improve the
regulatory ability of the boards;

SAC 10/92 9 Sunset Staff Report
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. a survey of groups and individuals affected by or interested in the activities of the
boards under review to determine their positions on and the feasibility of numerous
issues identified during the review;,

. discussions with staff supporting the efforts of the Texas Health Policy Task Force (a
special committee created by the govemor) and the Senate Interim Committee on
Health and Human Services to coordinate evaluation efforts; and

. discussions with the Performance Evaluation Staff of the Legislative Budget Board
regarding its review of the investigation efforts of the boards under review.

Out of these activities the overall approach of the review was developed. First, adjustments
were needed in the organizational structure used to carry out the regulation. Merger of some of
the boards was decided on and then all the resulting boards were made subject to a coordinating
council on which they would all sit as members. This was recommended as a way to achieve the
benefits of consolidating functions and services into a combined effort.

The next phase of the review involved standardizing the structure of each of the boards’
enabling statutes. The approach was to ensure that each contained all the essential elements of
regulation. Several recommendations were developed to provide all the boards under review with
adequate authority to examine, license, ensure continued competency, and take needed
enforcement action.

In addition to the issues that applied across-the-board, the review also included the
identification of a number of issues related to specific boards under review. These issues
involved changes unique to the regulation of a particular health care profession. The number and
complexity of many of these issues, balanced against the available time, precluded standard
analysis of the issues and development of a staff recommendation. These issues are presented as
a series of policy options for consideration by the commission. Presented in option format, by
source, the issues include background information, the proposed solution, and potential benefits
and drawbacks. This approach was used to provide information on a vast number of issues
related to the boards under review. This section of the report does not include all the issues
identified during the review but represents those changes identified as priorities.

SAC 10/92 10 Sunset Staff Report
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BACKGROUND

The state began regulating health care professions in the mid-1800s. Regulation of
physicians came first in 1837, followed in the early 1900s by the regulation of nursing,
pharmacy, veterinary medicine, podiatry, dentistry and optometry. Since then Texas, along
with the other states, has continued to add regulation of new health professions that have
been created to respond to advances in medical and health care technology. Boards to
regulate chiropractors and vocational nurses were created around 1950. Psychologists,
physical therapists, hearing aid fitters and dispensers, and nursing home administrators came
under state board regulation around 1970. In the early 1980s, the mental health professions
expanded significantly, resulting in the addition of boards to regulate social workers and
professional counselors. Most recently, a board was created to license and regulate
marriage and family therapists.

Significant changes in the nature of the regulation have also occurred over the years. For
example, in the earlier years, some boards were not authorized to take action against
licensees, but instead relied on the judicial system for disciplinary action needed. In the
early stages of regulation, the state more commonly protected professional titles like "nurse”
rather than regulated the actual practice of the profession. However, in the 1950s, many
of the statutes became practice acts and the licensing boards were granted expanded
enforcement powers. These changes were made to help protect the public as health care
became more complex. Today, most of the statutes regulating the health care professions
contain specific requirements for examination, licensing, accreditation of educational
programs, grounds for discipline, complaints, board investigations, and administrative
hearings. Consequently, the state’s health care licensing boards now concentrate fully on
ensuring that only competent individuals are licensed to practice their profession, take action
against licensees in violation of state laws and regulations, and overall to protect the public
health, safety and welfare.

The state has developed its regulatory structure of health care professionals, in part, to
control a health care delivery system that has become enormously complex. The state is
now faced with serious issues about how to obtain the best possible care for consumers at
a reasonable financial cost. Expanded access to medical services, practitioner competency,
health care ethics, educational and training requirements, rapidly expanding technology, and
quality of care are just a few of the issues currently being encountered by the state. The
more complex health care delivery becomes, the more important effective regulation
becomes.

Health care practitioners are allowed to make decisions and execute technical procedures
that can result in the life or death, or the well or ill health of persons entrusted to their care.

Continue regulation 11 Sunset Staff Report
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The state has an obligation to ensure that practitioners allowed to provide health services
have met established standards and are subject to enforcement sanctions should the quality
of care they deliver diminish. Because practitioners are required to make greater numbers
of critical decisions than ever before, government needs to continue serving as the
consumer’s representative in the evaluation and monitoring of health care providers and
their services.

When compared to other states, the regulation of health care professions in Texas represents
a standard, moderate approach to licensing being neither more nor less restrictive than other
states. A recent survey of other states by the National Clearinghouse on Licensure,
Enforcement, and Regulation indicated that all of the 20 health professions under review
are also regulated by most other states. The state regulates about one-half of all professions
that are regulated by various states across the nation. Most states regulate a comparable
number of health care professions. Overall when compared to other states, the state’s
decision to regulate the 20 health care professions currently under review was determined
to be a reasonable approach.

CONCLUSION

The state began regulating health care professions in the mid-1800s. Significant changes
in the nature of the regulation have occurred over the years. When compared to other
states, the current level of regulation represents a standard approach. The state’s decision
to regulate the twenty health care professions currently under review was determined to be
reasonable.

RECOMMENDATION

. The statutes should be changed to continue the regulation of the 20 health
care licensing professions currently under sunset review for a 12-year
period.

This recommendation would continue the statutes regulating the health care professions
under review for a 12-year period and provide for review again in 2005. This
recommendation does not address whether the current organizational structure of an
independent board, should continue to be used to regulate each of the health care
professions under review. This issue was evaluated separately and is covered in the next
section of the report.

FISCAL IMPACT

If the regulation of the 20 health care professions is continued, using the current
independent boards, the annual appropriations to these boards would continue to be
required. The combined appropriations for fiscal year 1993 is $12,211,213.

Continue regulation 12 Sunset Staff Report
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INTRODUCTION

Once a conclusion was reached that the state needs to continue regulation of the various
professions, the review focused on the merits of the organizational structures used to carry out
the regulation of health care professions. Generally, Texas uses separate, autonomous boards to
license and regulate professions. Two basic alternatives to the current approach were identified:
combining all the boards into one "umbrella" board, which would regulate all the professions;
or selectively combining boards regulating professions that have substantial interaction either
through cross-licensing or in their respective practices.

The use of separate boards versus a centralized approach for regulation has been evaluated
several times before. The Sunset Commission has evaluated the issue twice. The first effort took
place during the 1978 sunset review of occupational and professional licensing boards by the
Sunset Commission. A proposal for the creation of a consolidated "umbrella" licensing agency
was considered by the commission before it recommended continuation of a separate agency
structure to the legislature. In 1988, consolidation was again given serious consideration by a
special joint committee of legislature. The Special Committee on Organization of State Agencies,
in its report to the governor and the 71st Legislature, recommended consolidation of several
licensing agencies. Again, consolidation was ultimately not adopted.

Most recently, in 1991, the Texas Performance Review recommended consolidation of
licensing functions through the transfer of several licensing agencies to the Texas Department of
Licensing and Regulation (TDLR). The proposal included the transfer of most of the health care
licensing boards currently under sunset review. While these recommendations were ultimately
not adopted by the legislature, the debate regarding consolidation has continued.

Centralized licensing functions currently exist in many other states. At least 31 other states
have a consolidated licensing program of some type. Among these states are Florida, New York,
California, llinois, and Michigan. These structures usually have centralized staffing and support
functions with independent boards to set policy, screen entry into the professions, and make final
enforcement decisions.

The number of times that the issue of a centralized board has been proposed and rejected
in Texas may give an indication that the state is either not in favor of this approach or the
combined efforts of the licensee groups are powerful enough to prevent the adoption of the
approach. Whichever one is true, allocating additional staff effort to restudy the issue was
determined to be a waste of time. The time could be better spent reviewing whether benefits that
usually result from a centralized approach could be achieved in other ways.

The staff also analyzed the potential of combining selected licensing boards. Over time, a
significant number of new health care regulatory programs have been created. The regulatory
acts are usually proposed by the professions themselves and are developed independently, one-at-
a-time. This has resulted in a somewhat fragmented approach to regulation that does not address
issues related to similarity of professional practice. The review analyzed whether the public
would be better served by merging selected boards or by transferring functions to any other state
agencies. The results of the analysis are provided in the following material.
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BACKGROUND

Nurses are health care providers who assist individuals and families to maintain and
promote their health and well-being. The practice of nursing has always concentrated on
supportive and restorative care. The regulation of the nursing profession began in the early
Twentieth Century due to the growth and development of hospitals and technological
advances in medical science and nursing. Today, the practice of nursing includes both
registered nursing and vocational nursing. Although both types of nurses provide standard
nursing care, vocational nurses focus on the less technical aspects of nursing and provide
basic direct patient care, in relatively stable practice settings such as hospitals, nursing
homes, and other long-term care facilities. Registered nurses often perform more complex
tasks, such as providing leadership in managing, planning and evaluating the nursing care
of individuals, families and groups. In addition, registered nurses may become advanced
nurse practitioners, which allows registered nurses, after completion of advanced education
programs, to teach staff and patients, administer medications and treatments without direct
physician supervision, and practice nursing in highly specialized areas of health care.

Texas did not regulate vocational nurses until the early 1950s. The need for regulation
gained importance in the U.S. due to the shortage of registered nurses caused by World War
II. The shortage of registered nurses forced vocational nurses, with little or no formal
education, to assume registered nurses’ responsibilities. Thus, most state legislation
regulating vocational nurses was passed between 1943 and 1953. Over the years, increasing
hospital costs and limited numbers of registered nurses have continued the demand for
vocational nurses to perform more complex nursing duties and responsibilities such as
assisting in intensive or coronary care units and emergency rooms. Therefore, vocational
nursing now requires more formal education that complements the practice of professional
nursing. This trend has caused the lines between vocational nursing and registered nursing
to blur. Consequently, dual licensing occurs within the nursing profession.

Although the two professions are similar in nature, the state regulates professional and
vocational nursing separately, through two licensing boards. In 1909, the Texas Board of
Nurse Examiners was created as a free-standing health licensing agency. Today, this nine-
member board has exclusive jurisdiction over the practice of professional nursing. Later
in 1951, the Board of Vocational Nurse Examiners was created as an independent board.
The 12-member board has statutory authority over the title of licensed vocational nurse
(LVN) in Texas. Both boards have rulemaking authority over various programs within their
respective agencies such as continuing education, enforcement, and the approval of
educational programs. Both the registered and vocational nursing boards establish licensing -
requirements, administer the national examinations, collect fees, issue and renew licenses,
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and investigate and take disciplinary action. Both boards conduct the approval/accreditation
of schools and programs for professional and vocational nursing.

State regulation of health care professions should be structured to ensure that all closely
related professions are fairly and consistently regulated while providing adequate protection
to the public from harmful or incompetent practice. The regulation provided by the Board
of Nurse Examiners and the Board of Vocational Nurse Examiners was analyzed to
determine if a merger of the boards would be beneficial. The analysis resulted in the
following findings and conclusions.

FINDINGS
»  The practice of registered nurses and vocational nurses is similar.

--  The practice of nursing for registered and vocational nurses is the
observation, assessment, intervention, evaluation, rehabilitation, care,
counsel, and education of patients and the public. Both professions perform
nursing interventions in some capacity based on their level of knowledge,
education, and experience.

--  Registered nurses are more knowledgeable about health maintenance, the
prevention of disease, and the management of complex health care
problems in all health service settings. Registered nurses typically lead
teams of vocational nurses in hospitals and other health service settings.

--  The nursing practices of vocational and registered nurses are similar and
complementary, but differ depending on the depth and scope of knowledge
and skills of the LVN. The scope of practice for vocational nurses is not
defined in statute because the Vocational Nurse Act is a title act.
Consequently, an LVN can be trained to perform nursing duties that are not
taught in vocational nursing programs and are typically considered
registered nurse duties.

» The required education and training for registered and vocational nurses is
similar.

--  Both registered and vocational nurses learn basic biological, physical and
social scientific principles and general patient care responsibilities and
skills.

-~ Vocational nurse education is made up of elements included in professional
nursing education. The training for the registered nurse, however, is longer
to allow teaching of more complex and specialized nursing skills.
Registered nurses are also taught leadership, management skills, and the
provision of services in community-based settings.
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»  The similar nature of professional and vocational nursing has resulted in the
dual licensure of nurses. Such dual licensure, by separate boards, can reduce the
efficiency of the state’s enforcement efforts.

--  The entire population of dually licensed nurses cannot be identified. The
Board of Nurse Examiners does not keep information on which of their
licensees are also licensed vocational nurses. However, the Board of
Vocational Nurse Examiners does track the dual licensure of vocational
nurses and indicated that 3,066 or approximately four percent of licensed
vocational nurses, hold a registered nurse license.

-~ The practice of a registered nurse and a vocational nurse are very similar
so that an action that violates one practice act may violate the other act
also. If disciplinary action is taken against the practitioner under one
practice act, a separate action would be needed to take action under the
other act. This may result in a duplication of enforcement effort.

»  Continuing education programs and requirements for professional and vocational
nurses are similar.

--  Both boards require, by statute and rule, continuing education. Both
programs require 20 classroom hours every two years, although the subject
matter may vary.

-~ The rules on proper courses, procedures for study and responsibilities of the
licensee are also similar in content. Both boards’ policies on delinquent
licenses require 20 hours of continuing education within two years
preceding re-licensure.

»  The education and practice similarities between the two professions have resulted
in a registered nurse serving on the vocational nursing board.

--  The Board of Vocational Nurse Examiners requires one board member to
be a registered nurse, licensed by the Board of Nurse Examiners. The
registered nurse must be actively teaching, administering or supervising in
a vocational nurse educational program and assist in the approval of
vocational nursing programs. ’

»  Currently, 45 states regulate the professional and vocational nursing professions
through one consolidated board. Texas is one of the five states that uses two
separate boards.

»  Past reviews of the Board of Vocational Nurse Examiners and the Board of Nurse
Examiners recommended merging the two boards into one Texas Board of
Nursing.
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--  In 1980, the Sunset Advisory Commission staff recommended that both
agencies be merged into a single agency with a combined board, composed
of six registered nurses, three licensed vocational nurses and three public
members.

-~ In 1991, the merger of the nursing boards was also recommended by the
Texas Performance Review.

CONCLUSION

Although the practice and education of vocational and registered nurses is similar and
complementary, registered and vocational nurses are regulated by two different boards.
Registered nurses possess more expertise and skills based on their extensive education;
however, licensed vocational nurses, because of the structure of their title act, can be taught
some of those same skills. The programs of the boards perform the same or similar
functions and responsibilities. Because the practice is similar, dual licensure occurs.

RECOMMENDATION

. The statute should be changed to:
-- merge the boards regulating registered nurses and vocational nurses;

--  establish the merged board to consist of 12 members with five
registered nurses, four vocational nurses, and three public members;

--  provide the board with rulemaking authority to regulate the practice
of registered nurses and vocational nurses;

--  specify the continued separate licensing of registered nurses and
vocational nurses;

--  specify that the board has authority to establish rules governing dual
licensure; and

--  authorize the board to hire an executive director and necessary staff to
carry out the board’s responsibilities.

The merger of the Board of Nurse Examiners and the Board of Vocational Nurse Examiners
should result in a more consistent and coordinated approach to the licensing and regulation
of registered and vocational nurses. A merger will allow the two boards to refine, improve
and coordinate policies on licensing requirements and disciplinary procedures for
practitioners. Combining the boards should increase coordination and the sharing of data
related to licensing, complaint filing and investigation, and other enforcement efforts. The
merged board will be able to define practice standards for registered and vocational nurses.
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Consumers will be assisted by using a single nursing board when filing complaints and
seeking information about licensees and the nursing profession.  The merger
recommendation is intended to protect the integrity of each health profession by maintaining
already established standards of practice.

FISCAL IMPACT

A merger of these agencies will result in some fiscal impact, such as one-time costs for the
physical move of personnel and equipment. However, through the combination of
functions, existing resources will be available to increase support of the licensing and
enforcement efforts of the merged board.
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BACKGROUND

Mental health counseling has developed over the last 100 years into a highly specialized
field with several distinct professions. Prior to the 1900s, only severe emotional disorders
were recognized and treatment was provided mainly through lifelong institutional care
managed by physicians and nurses. The field of mental health first became a focus after
the World Wars when a large number of soldiers returned with many mental disorders
often grouped together under the name "shell shock”. In the following years, the mental
health movement developed treatment approaches that relied less on the medical treatment
of major mental disorders and instead used counseling and other techniques to promote
mental health in people with less severe emotional problems.

By the 1950s, the study of psychology had developed as a science of the human
personality. Universities offered Ph.D. training to non-physician students in the use of
psychological principles to diagnose emotional disorders and promote mental health.
Psychologists developed treatment approaches that relied on specialized counseling
techniques. The profession of social work also developed in the early part of the century
to address the social and mental health needs of socially disadvantaged individuals in
institutions such as poor houses. The field of social work developed as a study of how the
individual’s social support system, environment, and physical resources contribute to mental
health. Later, social workers expanded their approach to include counseling techniques that
address problems within the person’s social environment. While most early social workers
developed skills on the job, by the 1970s, graduate programs in social work had become
widespread.

The need for a wider availability of mental health counseling services for less disturbed
individuals resulted in an expansion of the mental health counseling field in the last half
of the century. The field of professional counseling emerged to meet the need for general
assessment and counseling techniques in educational, vocational and rehabilitation settings.
Several types of masters-degree programs prepare professional counselors with the skills
needed. In the last 30 years, practitioners that specialize in the treatment of dysfunctions
within the marriage and family have also become a distinct profession. Marriage and
family therapists have developed an approach to identify and treat dysfunction within the
family unit through specialized counseling techniques. Universities have responded to this
new specialty and now masters-degree and doctoral programs are available in these
specialized techniques.

All four of the counseling professions address a common goal: helping people identify and
overcome problems that affect their mental health. While each profession has developed
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a distinct theoretical approach to help people attain this goal, all use similar and sometimes
overlapping assessment and counseling techniques. The techniques and training are so
similar in fact that many mental health counselors may qualify to practice under more than
one of the professional licensing programs.

Although the four categories of mental health counselors are similar and significant cross-
licensing has occurred, the state currently regulates each profession through a separate
regulatory program. A brief description of each program is provided below.

Established in 1969, the Texas State Board of Examiners of Psychologists is
an independent state agency with a nine member, govemor-appointed board.
In 1992, the agency licensed approximately 4,000 professionals with an annual
budget of $550,000 and eight employees.

Professional counselors became a regulated profession in 1981. The licensing
program is administered by the Texas Department of Health with a nine
member, governor-appointed advisory board, the Texas State Board of
Examiners of Licensed Professional Counselors. In 1992, the program licensed
about 8,000 professional counselors with an annual budget of about $332,440
and eight employees.

Social workers also became a regulated profession in Texas in 1981. The
regulatory program is operated by the Texas Department of Human Services
(DHS) with a nine-member, DHS board-appointed advisory committee, the
Council for Social Worker Certification. In 1992, the program licensed about
12,504 social workers with an annual budget of approximately $300,000 and
four employees.

Marriage and family therapy became a regulated counseling profession in 1991.
Operating as a program of the Texas Department of Health, a nine- member,
governor-appointed advisory board, the Texas State Board of Examiners of
Marriage and Family Therapists was established in September 1991. License
requirements first became effective in March of 1992. In 1992, the program
licensed about 2,500 marriage and family therapists with a first-year budget of
about $61,000 and three employees.

Like all other health care licensing boards, each of the counselor licensing boards is
responsible for establishing minimum educational and experience qualifications,
competencCy examination, continuing education requirements, and standards of conduct for
licensees. In addition, each board is responsible for investigating complaints against
licensees and enforcing the licensing requirements of state law.

In general, state regulation of health care professionals should be structured in a way that
ensures that closely related professions are fairly and consistently regulated while providing
adequate protection to the public from harmful or incompetent practice. The regulation
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provided by the Texas State Board of Examiners of Psychologists, Texas State Board of
Examiners of Licensed Professional Counselors, Council for Social Worker Certification,
and the Texas State Board of Examiners of Marriage and Family Therapists was analyzed
to determine if a merger of the boards would be beneficial. The analysis resulted in the

following findings and conclusions.

FINDINGS

MH merger
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The practice of the four counseling professions regulated are highly similar and

are generally difficult to distinguish from each other.

The minimum educational and experience requirements of the four counseling

While each profession has a distinct orientation and specialized areas of
expertise and training, each profession provides counseling to address
emotional and relational difficulties through a variety of counseling and
psychotherapeutic techniques. For example, all four professions use
assessment techniques that involve interviews or verbal or written
standardized tests, and all use group and individual counseling as the
main method of treatment. The primary factor that distinguishes the
professions is the theoretical orientation of the counselor.

The statutory definitions used to distinguish each licensing requirement
relies on the theoretical orientation of the counselor. For example, the
statutory definition used for psychologists includes: "psychological
services means acts or behaviors coming within the purview of the
practice of psychology"; while the definition used for social workers
includes: "social work services consist of the professional application of
social work values, principles and techniques." The statutory definitions
used for professional counselors and marriage and family therapists rely
on similar theoretical approaches to distinguish the professions.

Counseling professionals are often referred to by the public generically
as therapists, caseworkers or counselors. The professions often provide
counseling side-by-side in the clinic setting.

The standards of conduct and practice established by the four programs
are similar for the four professions. Each program addresses the
counselors’ case documentation, inappropriate relations with clients, and
confidentiality requirements.

professions are comparable.

All four professional counseling licensing programs regulate practitioners
with a masters degree in a mental health field and all require supervised
counseling experience for at least one category of license. Some
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programs also provide a license for practitioners with a higher level of
education and experience. Licensed psychologists must also have a Ph.D.
in psychology and two years experience, and an advanced clinical social
work practitioner must have five years experience after a masters degree
in social work.

> Because the exception of educational and experience requirements are similar,
cross-licensing among most of the counseling professions is common.

--  With the exception of psychologists, regulation by more than one board
is common. In fact, the statute regulating marriage and family therapist
provides that applicants may qualify for licensure in the first two years
without examination if they are already licensed by the state in another
mental health discipline. As a result, all of the 2,500 licensed marriage
and family therapists are also licensed under one of the other counselor
licensing programs.

> The fragmented structure used to regulate counselors in Texas makes it difficult
for consumers and members of the public to file complaints and obtain
information about licensees.

--  Since the counseling professions work closely together and a significant
number are licensed by several boards, it may be difficult for consumers
and members of the general public to distinguish them as separate
professions. However, under the current regulatory structure, the
consumer has difficulty registering a complaint or inquiring about a
counselor’s license status unless the consumer knows which board has
jurisdiction.

--  The four professions are regulated by four separate boards. Each has a
different phone number, complaint procedure, and set of forms. To make
an inquiry or file a complaint, the consumer must correctly identify the
type of license held, if any, locate the appropriate board, and obtain and
file the form required by that board.

> The state’s ability to take enforcement actions is limited when counseling
practitioners hold multiple licenses under several licensing programs.

-~ Each board operates its complaint and enforcement activities separately.
When a practitioner is licensed by two or more boards, no provision is
made to allow enforcement measures taken by one board to affect the
other licenses. For example, if the Board of Examiners of Psychologists
suspends or revokes the license of a psychologist, who is also a licensed
professional counselor (LPC), the LPC board is unable to take action
unless the complainant files a separate complaint. Some complainants
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are understandably unwilling to undergo the complaint resolution process
twice just so both boards can take action. As a result, the counselor can
still practice under the LPC license.

--  Despite the high proportion of licensees regulated under more than one
counseling program, the programs have failed to develop and maintain
a system to share information on cross-licensed practitioners. Such lack
of coordination makes effective complaint investigation and enforcement
actions difficult since problems discovered by one board may never be
communicated to the other board.

> Several other states place the regulation of counseling professions under one
policy board that has jurisdiction over several types of licensing programs.

--  Fifteen states regulate more than one counseling profession through a
single, composite board. These states include California, Florida, Ohio,
Arizona, and Kansas. While most of the states include the regulation of
social work, professional counseling and marriage and family therapy, a
few also include psychologist regulation under a composite board. In
nearly all cases, the composite board includes representation of each
profession regulated and the general public. All states maintain distinct
programs and license categories for each of the mental health counseling
professions.

CONCLUSION

The state regulates the four closely-related mental health counseling professions by four
separate licensing boards. While each profession has a distinct orientation, to the general
public and consumer, the practice of each profession is similar. The minimum education
and experience requirements are similar and many practitioners are regulated under several
programs. Cross-licensing among counselors is very common. Merging the policymaking
authority into one board with jurisdiction over the four separate licensing programs could
streamline the process for the public. A consolidated board approach to regulating closely
related professions has been adopted by several other states.

RECOMMENDATION

. The statute should be changed to:

-- merge the policy bodies regulating psychologists, professional
counselors, social workers, and marriage and family therapists;

-~ establish a new board to consist of 12 members with two licensed
psychologists, two licensed professional counselors, two licensed
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marriage and family therapists, two regulated social workers, and
four public members;

--  provide the board with rulemaking authority and enforcement
authority to regulate psychologists, professional counselors, social
workers, and marriage and family therapists;

--  specify the continued separate licensing of psychologists, professional
counselors, social workers, and marriage and family therapists;

--  specify that the board has the authority to establish rules governing
cross-licensure; and

--  authorize the board to hire an executive director and necessary staff
to carry out the board’s responsibilities.

The merger of the boards that regulate psychologists, professional counselors, social
workers, and marriage and family therapists would result in a more consistent state policy
regarding the regulation of the counseling professions. Under one board, the state will be
better able to standardize and coordinate regulations. Including the perspectives of each
counseling profession on the board would give the regulatory programs a broader
perspective for coordinating the approach to regulation when reasonable but varying it to
address the particular characteristics of each profession. In contrast to the current approach
with four separate boards working independently, the consolidated board would be better
able to develop a consistent state approach to professional standards of conduct, complaint
investigation and enforcement actions. This recommendation is intended to protect the
integrity of each counseling profession by maintaining the already established statutory
standards of practice.

Giving the consolidated board jurisdiction over all counseling professions would simplify
the regulatory structure for consumers. Consumers would no longer have to identify which
license the counselor holds in order to contact the appropriate board to file a complaint.
Consolidating the jurisdiction will also improve the effectiveness of state regulation with
cross-licensees by having one board receive all counselor complaints and authorizing one
board to take enforcement actions that affect all state counseling licenses issued to a
licensee.

FISCAL IMPACT

The merger of these programs will result in some fiscal impact such as one-time costs for
the physical move of personnel and equipment. However, through the combination of
administrative functions, existing resources will be available to increase the support of the
licensing and enforcement efforts of the merged board.
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BACKGROUND

Both audiologists and hearing aid fitters and dispensers are health care professionals who
are concerned with human hearing and the correction of hearing disabilities. Since the mid-
1940s, the practice of audiology has concentrated on evaluating and testing human hearing
and the treatment of communicative disorders involving speech, language, and auditory
functions related to hearing loss. Although audiologists perform hearing evaluations and
make ear molds for the purpose of fitting amplification devices such as hearing aids, they
are not authorized to sell hearing aids. Since the 1930s, the practice of dispensing hearing
aids has been concerned with aspects of measuring human hearing for the purpose of fitting
hearing aids, making ear molds for hearing aids, and dispensing hearing aids to correct
hearing disabilities. Over the years, because sales of hearing aids has become big business,
audiologists have become more involved in measuring human hearing for the purpose of
fitting and dispensing hearing aids. This trend has led to a growing overlap between the
two professions including significant cross-practice and cross-licensing of many audiologists
as hearing aid fitters and dispensers.

Although both professions are concerned with testing and treating human hearing and
hearing disabilities, the state regulates audiology and the fitting and dispensing of hearing
aids through two separate licensing boards. In 1970, the nine-member Texas Board of
Examiners in the Fitting and Dispensing of Hearing Aids was created as a free-standing
health care licensing agency. In 1983, the State Committee of Examiners for Speech-
Language Pathology and Audiology, a nine-member committee attached to the Texas Board
of Health, was created to regulate the professions of audiology and speech-language
pathology.

Speech-language pathologists provide services to individuals with communication
disabilities. Although some speech problems result from hearing disabilities, speech-
language pathologists are primarily concerned with speech and language disorders, not with
the evaluation of human hearing. Like other professional licensing boards, both the board
and committee are responsible for establishing licensing standards, such as education and
training requirements, licensing qualified applicants through an examination process, and
enforcing provisions in statute and rule.

State regulation of health care professions should be structured to ensure that all closely
related professions are fairly and consistently regulated while providing adequate protection
to the public from harmful or incompetent practice. The regulation provided by the Texas
Board of Examiners in the Fitting and Dispensing of Hearing Aids and the State Committee
of Examiners for Speech-Language Pathology and Audiology was analyzed to determine
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if a merger of the regulatory bodies would be beneficial. The analysis resulted in the
following findings and conclusions.

FINDINGS

»  Although audiologists provide a broader range of services than hearing aid fitters
and dispensers, both audiologists and hearing aid fitters and dispensers evaluate
hearing ability and treat hearing disabilities.

-~ Certain services provided by audiologists and hearing aid fitters and
dispensers are very similar. Both professions provide counseling, hearing
evaluation, hearing rehabilitation, and diagnose hearing related disabilities.
Both professions use the same equipment, such as audiometers and hearing
aid analyzers, to evaluate human hearing. Both professions use similar
techniques to make ear molds for the purpose of fitting hearing aids and
select the appropriate hearing aid based on the hearing evaluations.

-~ The primary difference between the professions is that audiologists may
provide more extensive hearing services; for example, performing more
complex hearing evaluations and providing counseling related to noise
control and hearing conservation. The only service a licensed audiologist
cannot perform is to sell a hearing aid.

»  The similarity of audiology and the fitting and dispensing of hearing aids has led
to significant cross-licensing of professionals. In addition, cross-licensed
individuals are currently serving on the Texas Board of Examiners in the Fitting
and Dispensing of Hearing Aids.

-- A steadily increasing number of audiologists are being licensed to fit and
sell hearing aids. Currently, 72 percent of all audiologists in Texas are also
licensed as hearing aid fitters and dispensers. Almost half of all hearing
aid fitters and dispensers are also licensed audiologists.

-~ Although the statute only requires one member of the Texas Board of
Examiners in the Fitting and Dispensing of Hearings Aids to be an active
practicing audiologist, currently, four of the board members are cross-
licensed as hearing aid fitters and dispensers and audiologists.

»  Other states have recognized the growing overlap between the professions of
audiology and hearing aid fitting and dispensing.

-~ Audiologists are allowed to fit and dispense hearing aids without being
licensed as a hearing aid fitter and dispenser in ten states.
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--  Two states, Delaware and Maryland, have placed the regulation of speech-
language pathology, audiology, and the fitting and dispensing of hearing
aids under one licensing agency.

CONCLUSION

The functions performed by audiologists and hearing aid fitters and dispensers are very
similar. Both professions are concerned with the evaluation of hearing and provide
counseling, hearing evaluation, hearing rehabilitation, and diagnose hearing related
disabilities. Because of the economic benefits associated with selling hearing aids, more
and more audiologists are becoming licensed as hearing aid fitters and dispensers. The
similarity of the two professions has led to cross-practice and cross-licensing.

RECOMMENDATION

. The statute should be changed to:

-- merge the policy bodies regulating speech-language pathologists,
audiologists, and fitters and dispensers of hearings aids;

--  establish a new board to consist of nine members with two licensed
speech-language pathologists, two licensed audiologists, two traditional
hearing aid fitters and dispensers, and three public members;

--  provide the board with rulemaking authority to regulate the practices
of speech-language pathology, audiology, and the fitting and dispensing
of hearing aids;

--  specify the continued separate licensing of speech-language pathology,
audiology, and the fitting and dispensing of hearing aids;

--  specify that the board has the authority to establish rules governing
multiple licensure; and

--  authorize the board to hire an executive director and necessary staff to
carry out the board’s responsibilities.

The merger of the State Committee of Examiners for Speech-Language Pathology and
Audiology and the Board of Examiners in the Fitting and Dispensing of Hearings Aids
should result in a more standardized and coordinated approach to the licensing and
regulation of speech-language pathology, audiology, and the fitting and dispensing of
hearing aids. The merged board will allow the two agencies to share administrative
functions such as examinations, collection of fees, distribution of licenses, processing
complaints, and inspections. Consumers will also be assisted by providing a single board
to contact when filing complaints and seeking information about licensees and the
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profession. The recommendation is intended to protect the integrity of each health care
profession by maintaining established standards of practice.

FISCAL IMPACT

A merger of these agencies will result in some fiscal impact such as one-time costs for the
physical move of personnel and equipment. However, through the combination of
functions, existing resources will be available to increase support of the licensing and
enforcement efforts of the merged board.
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BACKGROUND

Occupational therapists, physical therapists, and athletic trainers are health care
professionals who provide treatment and therapy to individuals with physical injuries and
impairments. Occupational therapy was first recognized as a profession around 1910. Its
primary focus was to rehabilitate individuals so that they can better function mentally,
socially, and physically in an occupational setting. Today, occupational therapists provide
evaluation and treatment to people whose ability to perform the normal tasks of living has
been threatened or impaired by mental, social, and physical deficiencies; the aging process;
sensory impairment; physical injury or illness; or psychological or social dysfunction.
Physical therapy was developed as a profession in the 1930s and the 1940s, and
concentrated on the treatment of injuries of war veterans and polio victims. Presently,
physical therapists examine and provide treatment to people to prevent and alleviate
physical disability and pain caused by injuries, disease, or physical deformities. Athletic
training evolved as a profession in the 1940s. Since then, athletic trainers have provided
training primarily to athletes to enhance physical strength, stamina, and performance to
avoid injuries and focused on the rehabilitation of sport-related injuries for athletes.

Although the three professions all focus on the treatment of injuries and impairments, the
state regulates these professions through three separate licensing boards. In 1971, the nine-
member State Board of Physical Therapy Examiners was created as a free-standing agency
to regulate physical therapists. In the same year, the six-member Advisory Board of
Athletic Trainers was established to license athletic trainers. The board was
administratively attached to the Texas Department of Health in 1975. In 1983, the six-
member Texas Advisory Board of Occupational Therapy was created to regulate
occupational therapists. Since its inception, the board has been administratively attached
to the Texas Rehabilitation Commission. Like other professional licensing boards, these
three boards are responsible for establishing licensing standards such as education and
training requirements, licensing qualified applicants, developing rules and regulations
governing the practice of the professions, and enforcing provisions in statute and rule.

State regulation of health care professions should be structured to ensure that all closely
related professions are fairly and consistently regulated while providing adequate protection
to the public from harmful or incompetent practice. The regulation provided by the Texas
Advisory Board of Occupational Therapy, the State Board of Physical Therapy Examiners
and the Advisory Board of Athletic Trainers was analyzed to determine if a merger of the
boards would be beneficial. The analysis resulted in the following findings and conclusions.
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FINDINGS

» In providing treatment and training to individuals with physical injuries and
impairments, occupational therapists, physical therapists and athletic trainers
share similar goals and use similar therapeutic methods.

--  Occupational therapists and physical therapists often work toward common
patient goals. Shared treatment goals include successful use of adaptive
and physical support devices, increasing the strength and the range of
motion of the muscle system, and cormrecting and enhancing the
coordination of the patient’s sensory and nervous systems. The treatment
goals of athletic trainers are to prevent sport-related injury and to restore
athletes to their original level of activity after a sport-related injury. Like
occupational therapists and physical therapists, athletic trainers strive to
increase an athlete’s physical strength and enhance coordination.

-~ The majority of therapeutic methods used in the treatment and training
procedures by occupational therapists, physical therapists and athletic
trainers are similar. The most commonly used methods among these
professions involve the application of heat, light, cold and electricity.
Other methods include hydrotherapy, ultrasound, biofeedback, and exercise
programs to alleviate or rehabilitate injuries. One difference between
occupational therapists and physical therapists is in the use of therapeutic
activities and crafts. Occupational therapists may train patients to use
crafts, such as clay and woodwork, to allow them to gain fine motor skills,
while physical therapists rarely use this method.

» The educational and training requirements for occupational therapists and
physical therapists are similar. Although educational requirements for athletic
trainers are not as extensive as occupational and physical therapists, athletic
trainers are required to take academic courses in the same areas. All three
professions require supervised practical experience.

--  Both occupational and physical therapy programs require courses in the
same basic sciences, such as psychology, biology, mathematics, physics,
chemistry, statistics, and zoology.

--  The components of the professional curriculum in occupational and physical
therapy programs are similar. Students in both programs are required to
take courses in such areas as anatomy, kinesiology, physiology, pathology,
neuroscience, psychiatric and mental health, human development, and health
administration. Athletic trainers are required to take courses in anatomy,
kinesiology, physiology, health, and athletic training. Further, the Advisory
Board of Athletic Trainers accepts a degree or certificate in physical
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therapy as partial fulfillment of the licensure requirements as an athletic
trainer.

--  To be licensed, occupational therapists, physical therapists, and athletic
trainers are required to have practical experience directly related to the
subjects that the students learn in the classroom. For occupational and
physical therapists, clinical experience is required in the respective degree
programs. Occupational therapists are required to have a minimum of six
months supervised field work. Physical therapists’ programs require a
range of four to 18 months of supervised field work, although the average
requirement is about six months. Athletic trainers are required to have a
two-year apprenticeship if they have a physical therapy degree or
certificate, or a three-year apprenticeship if they do not have a physical
therapy degree or certificate.

»  Occupational therapists and physical therapists work in similar settings. Most
of them provide services in rehabilitation centers, in-patient and out-patient
facilities, sports clinics, nursing homes, hospitals, industrial consultation facilities,
public and private schools, home health agencies, and private clinics. athletic
trainers work primarily in sports medicine programs of schools and professional
sports teams.

»  Merger of the boards regulating occupational therapists, physical therapists, and
athletic trainers has been recommended twice before during sunset reviews.

-- In 1984, the sunset review of the State Board of Physical Therapy
Examiners and the Texas Department of Health recommended combining
the regulation of the physical therapists, athletic trainers and occupational
therapists under one board.

-~ Again, in 1985, the sunset review of the Texas Advisory Board of
Occupational Therapy recommended combining the regulation of
occupational therapists and physical therapists into one agency.

»  Other states have recognized the overlap among the professions of occupational
therapy, physical therapy and athletic trainers, and combined the regulation of
these professions under a single regulatory board.

--  Four states, Iowa, Massachusetts, Tennessee and Alaska, have placed the
regulation of occupational therapists and physical therapists in the same
licensing board.

-~ Ohio has combined the regulation of occupational therapists, physical
therapists and athletic trainers into one licensing board.
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CONCLUSION

The state regulates these three closely-related professions through three separate licensing
boards. All three professions are concermed with the prevention, treatment, and
rehabilitation of physical disabilities and use most of the same therapeutic methods. The
educational requirements of and the services provided by occupational therapists and
physical therapists are similar. Much of the educational requirements of, and the services
provided by athletic trainers overlap those of the other two professions. Other states have
noted the similarities of the professions and combined their regulation under one regulatory
agency.

RECOMMENDATION

. The statute should be changed to:

-- merge the boards regulating occupational therapists, physical
therapists, and athletic trainers;

--  establish a new board to consist of nine members with two licensed
occupational therapists, two licensed physical therapists, two licensed
athletic trainers, and three public members;

--  provide the board with rulemaking authority to regulate the practice
of occupational therapists, physical therapists, and athletic trainers;

--  specify the continued separate licensing of occupational therapists,
physical therapists, and athletic trainers;

--  specify that the board has authority to establish rules governing dual
licensure; and

--  authorize the board to hire an executive director and necessary staff to
carry out the board’s responsibilities.

The merger of the boards that regulate occupational therapists, physical therapists and
athletic trainers should result in a more standardized and coordinated approach to licensing
and regulation. The combined board will refine and coordinate policies on licensing
requirements and disciplinary procedures for practitioners. Consumers will have better
access to information about licensees and the professions, and will find it easier to file
complaints against licensees who violate established regulations. The merger
recommendation is intended to protect the integrity of each of the three professions by
maintaining already established standards of practice.
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FISCAL IMPACT

A merger of these agencies will result in some fiscal impact, such as one-time costs for the
physical move of personnel and equipment. However, through the combination of
administrative functions, existing resources will be available to increase support of the
licensing and enforcement efforts of the combined board.
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BACKGROUND

The Texas Board of Licensure of Nursing Home Administrators (TBLNHA) is an
independent agency, created in 1969, to license nursing home administrators. The board
was created in response to federal requirements that states license administrators of nursing
homes that receive Medicare or Medicaid funds. When the Texas nursing home
administrators licensing law was enacted, it required licensure for administrators of all
nursing homes. The TBLNHA examines and licenses applicants, biennially renews current
licensees, provides continuing education and approves and monitors others who provide
such programs, and regulates the practice of nursing home administration. Regulatory
activities include staff investigation of complaints against licensees, preparation of cases
where violations of law or rules are found, and imposing of sanctions when necessary.

The state’s regulation of the nursing home industry is complex as is the system under which
the state’s nursing home administrators operate. Regulation of nursing homes is spilt
primarily between the board, the Texas Department of Health (TDH), and the Texas
Department of Human Services (DHS). The TDH has primary involvement with nursing
homes and licenses them under patient care, health, and safety standards and regulations.
The TDH also certifies as Medicaid eligible those nursing home operators who contract with
the DHS for Medicaid reimbursement. Staff from the TDH annually inspect nursing homes
for compliance with licensure and, where applicable, Medicaid certification standards and
regulations. The DHS inspects patient records to ensure that Medicaid reimbursements are
consistent with the level of patient care. Since most infractions of law or regulation in a
nursing home reflect administrative practices in the home, both of these departments report
inconsistencies and violations to the board.

The 72nd Legislature initiated a restructuring of the state’s health and human services
regulatory system. One change transferred the nursing home licensing and certification
function from the TDH to the DHS. This change necessitated a review of the role and
responsibilities of the TBLNHA in the overall regulatory structure for nursing homes. The
results of the review are provided in the following material.

FINDINGS
»  Consolidation of nursing home regulation has been considered before.

--  In 1978 the initial sunset review of the Texas Nursing Home Administrators
Licensure Act identified a need for a less fragmented approach to nursing
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home regulation and indicated that some consolidation of the agency’s
responsibilities with the TDH would improve overall regulation.

-~ In 1988, the Special Committee on Organization of State Agencies, a joint
legislative committee that included public members, recommended that the
board be consolidated into a proposed umbrella licensing and regulatory
agency.

--  In 1991, the Texas Performance Review made essentially the same
recommendation as the special committee. Legislation to implement this
recommendation was debated by the 72nd Legislature but ultimately not
adopted.

»  Regulation of nursing home administrators is closely linked to licensing and
enforcement efforts of the TDH.

--  Currently, the TDH issues a nursing home’s license in the name of the
administrator. However, the TDH is considering a proposed rule to issue
the license in the name of the owner.

--  The department’s Bureau of Long Term Care is a major source of
complaints to the board, and much of the investigation surrounding the
circumstances of complaints has already been performed. These complaints
are the board’s first priority for investigation.

»  The licensing and certification functions of the TDH are being transferred to the
Texas Department of Human Services (DHS).

--  Effective September 1, 1993 the department’s Bureau of Long Term Care
will be transferred to the DHS.

--  This transfer leaves the nursing home board’s functions as the only
significant part of nursing home regulation in a separate agency.

CONCLUSION

The state’s regulation of nursing homes is currently separated between the nursing home
board, the TDH and the DHS. Consolidation has been considered before. Regulation of
nursing home administrators is closely related to the regulation of nursing homes by the
TDH. However, the department’s regulatory functions for nursing homes are currently
scheduled for transfer to the DHS September 1, 1993. Consequently, only the functions of
the nursing home board remain separated.
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RECOMMENDATION

. The statute should be changed to:

--  abolish the Texas Board of Licensure of Nursing Home Administrators
and transfer its functions to the Texas Department of Human Services;
and

-- require the department to establish an advisory committee of nursing
home administrators to provide expertise in carrying out the
regulation.

Transferring the licensing and regulation of nursing home administrators into the same
agency that licenses and regulates nursing homes will improve regulatory efforts.
Combining the investigations of facilities and administrators will improve both the
timeliness and quality of investigations and improve the state’s ability to regulate nursing
homes. The current staff of the nursing home board would become employees of the DHS.
In structuring the regulation of nursing home administrators, the DHS would need to create
an advisory committee to provide expertise currently provided by the board.

FISCAL IMPACT

The regulation of nursing home administrators are now supported by fees and would
continue to be under the DHS. Some savings may occur by eliminating some of the
administrative functions now performed by the TBLNHA. However, no estimate of the
fiscal impact of the transfer can be made at this time.
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BACKGROUND

Efforts in Texas over the past 40 years to create a centralized licensing board have received
only lukewarm support. The primary element that generates the greatest amount of
opposition has been the elimination of the individual licensee boards. This eliminates
control of the profession by members of the profession and, understandably, makes licensees
nervous. In the past, the same scenario has developed when a consolidation proposal is
suggested: determination of which boards would be combined; organization of opposition
by licensee associations; and defeat of the proposal.

During the development of legislation to implement the recommendations of the Texas
Performance Review, the sunset staff took another approach and posed the question of what
the combination efforts were trying to achieve, other than ending up with one umbrella
board. The staff determined that a number of other reasonable benefits can result from
consolidation. These benefits generally never receive attention because the issue of whether
the profession should control the regulation has always moved to the forefront.

The staff analysis indicated that the following positive benefits can result from
consolidation; coordination of overall policy; economies of scale; standardization of
functions; improved public access to services; and potential for better enforcement. After
this determination was made, a final question was asked as to whether a majority of these
benefits could be achieved without replacing individual boards with an umbrella board. A
review of these benefits indicated that a majority of them could be achieved in a
constructive manner. The findings of the review are presented in the following material.

FINDINGS

»  Health licensing boards have no forum through which they can routinely discuss
and decide on major licensing goals and overall statewide regulatory policy.

-~ Currently, each board and its staff works in isolation from each other.
Occasionally staff level meetings take place, usually when there is a potential
exists for conflict between licensee groups.

--  Voluntary efforts at creating a forum have not been successful and have been
perceived by some as a lobbying organization.

--  National organizations such as the National Clearinghouse on Licensure,
Enforcement and Regulation (CLEAR), indicate a need for exchange of basic
information between agencies. This is supported by the lack of understanding
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of other agencies’ programs displayed by some agency staff during meetings
conducted by sunset staff to discuss licensing issues.

»  Overall policy needs to coordinated between licensing agencies.

Sunset reviews in the past have shown wide variations in agency approaches to
affirmative action plans, personnel policies, conflicts of interest, and training for
customer services.

These areas need standard approaches and do not need to be tailored to each
agency.

The governor’s office has recognized this need and partially addressed one aspect
through its orientation and on-going training for board members.

»  Future expenditures could be minimized by achieving economies of scale in
operating costs.

Overall rental space, if the boards’ staffs were placed in one location, could be
reduced from approximately 72,000 square feet to 53,000 square feet. The
savings result from shared conference, reception, and supply areas.

Projections by the General Services Commission indicate that having a single
office location would reduce costs for custodial, maintenance and
telecommunications by as much as $140,000 per year.

Moving staff could be minimized. Co-location would create more permanent
space for the licensing boards. These boards are required to move on a relatively
frequent basis. This has an effect on employee moral and overall productivity.

> Increased coordination would lead to a standardization of functions.

Licensing techniques and strategies are normally not shared between boards.
This generally occurs because the staff of licensing boards have other priorities.
If sharing were made a priority by the legislature, time would be found.

Some boards have better approaches than others to licensing, renewals, hearings,
investigations, application of penalties, continuing education, and substance abuse
counseling. These approaches, if discussed among staff, could prevent re-
inventing the wheel.
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> Coordination would result in more consistent unit costs.

-- At the present wide variation exists between boards in the cost of performing
similar functions. Some variation is appropriate but others result from poor
management practices.

-~ Comparisons between boards will provide a basis for determining if costs are
appropriate and will allow for adjustments in fees where costs are too high or are
artificially low.

CONCLUSION

Lack of a forum for coordination results in higher costs and inconsistent regulatory polices.
Sunset reviews can identify and correct these inconsistencies but some continuing process
is needed for assessment in the interim.

RECOMMENDATIONS

. A structure should be created in statute to allow the boards involved in regulating
health care professions to join together and coordinate their administrative and
regulatory efforts.

. The Health Care Professions Council should be created. The statute should
specify that:

-- each of the licensing boards under review is a member of and subject
to the decisions of the council;

-- each board’s staff director shall serve on the council;
--  the council shall elect a chair and vice-chair to serve two-year terms;

-~ the council may employ staff or have the member boards assign staff
as necessary to allow the council to carry out its duties;

- the council’s efforts shall be funded by a pro rata assessment paid by
the member boards; and

--  each board represented on the council shall cooperate with the council
as it carries out its responsibilities.
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. The council will be required to:

-- develop and implement, in conjunction with the General Services
Commission, a plan to obtain permanent space for co-location of all the
member boards and their staffs;

-~ develop and implement a plan to centralize the administrative functions
of all the member boards;

-- develop and implement a plan to standardize strategic planning,
budgeting, and the definition and use of performance measures;

-- develop and implement a plan to centralize initial review of applicants
for licensure, exam administration, and issuance of initial licenses and
renewals;

-~ develop and implement a plan to centralize receipt, tracking, and
investigation of complaints; and

--  study health care policy issues such as continuum of health care,
infectious disease control, and peer assistance.

. The council will be required to report to the governor before January 1 of each
odd-numbered year on recommended statutory revisions to:

--  implement changes the council determines are necessary to improve its
operations;

-- identify changes necessary to improve the regulation carried out by its
member boards; and

-- identify policy issues relating to the impact changes in the overall delivery
of health care will have on licensed health care professionals.

The approach of creating a council may be characterized by some to be just another
bureaucratic initiative. However, there are few alternatives when faced with developing an
approach dealing with setting priorities for governmental operations. While it could be
done without any statutory guidance or change, the uncertainty of whether it would be
perceived as a lobbying effort would probably prevent its happening. If done correctly, and
it will not work unless the boards for whom it is created use it in a positive way, creation
of a council can produce worthwhile benefits for both licensee groups and consumers.
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FISCAL IMPACT

The fiscal impact of the creation of a council, with the specified duties set out above, is
difficult to estimate. Co-location will have a positive fiscal impact. Estimates of savings
can be as high as $300,000 per year. Centralization of various administrative functions will
have a positive fiscal impact. Printing, copying, mailing, purchasing, and accounting can
all be shared to some degree. To determine the fiscal impact, a detailed cost analysis will
be needed by the boards involved. In addition, a detailed discussion will be needed to
establish an organizational structure to carry out the centralized efforts.

Centralization will also have a positive impact in other areas of operation, particularly in
the area of enforcement. With a common location for housing investigative staff, other
agencies may feel more comfortable contracting with the co-located boards for this type of
service. This fiscal impact of improving services cannot be easily quantified.
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INTRODUCTION

The sunset review of the health care licensing agencies involved a comparison of the
licensing structures used to regulate the various health professions in Texas. Current state
licensing of health care professionals includes several common elements: screening applicants,
examination, licensing, ensuring continued competence, and enforcement efforts. Each of the
health care licensing boards under review function in significantly similar ways and are intended
to protect the general public’s health in the delivery of health care services. Consequently, a
comparison of the regulatory structures administered by the twenty health care licensing boards
was used to evaluate the need for changes in their respective enabling statutes.

Drawing on the experience gained in previous sunset reviews, the staff has identified
model elements of licensing agency operations. A standard licensing framework has been
developed for evaluating licensing structures. This has been tested in past reviews and was used
during the current review to evaluate the specific structure of the health care licensing boards.
In addition, the comparison of the licensing structures included a review of other states’ practices,
information from discussions with agency staff and board members, information from groups and
individuals interested in the boards under review, and a search of literature on health care service
providers, health care regulation, and empirical licensing models that have been developed.

Five areas of operation were selected for analysis and comparison with the standard
framework. These areas are: fee authority, examination, licensing, enforcement, and continuing
professional education. Where an agency did not meet the standard, recommendations were
developed to bring them in line with the standard. The recommendations are categorized
according to the profession to which they apply. This will allow the recommendations to be
considered separately from decisions regarding the organizational structure used to carry out the
regulation.
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BACKGROUND

Generally, licensing fees have been used by the state to cover the costs of regulation and,
in some cases, to raise revenue for the state. All the health licensing boards currently under
review are funded through fees paid by licensees. Fees generally paid include an application
fee, an initial licensure fee, an examination fee, and an annual or biennial license renewal
fee. The fees are collected by the licensing agencies and, with a couple of exceptions, are
deposited in the state treasury. Funding for these agencies are appropriated from either a
special agency fund or the general revenue fund.

The 20 health licensing boards under review, as a whole, generate more than enough fee
revenue to cover the costs of regulation. In fiscal year 1992, these boards generated more
than $19.9 million in fee revenue. During the same fiscal year, $13.6 million was spent on
regulation. The surplus, totaling more than $6.3 million, most of which was deposited in
the general revenue fund to be used by the state for other purposes.

Current practice in Texas state government provides that fees paid by licensed professionals
should cover the costs of regulating the profession. The legislature has taken an
increasingly active role in setting fee levels to cover costs and raise additional revenue. The
state should have a flexible fee setting policy that requires regulatory costs to be covered
by fee revenue and allows the legislature to use fees to raise additional revenue when
necessary. A review of current fee setting processes of the health care licensing boards
revealed inconsistent fee setting policies. The findings from this review are presented in the
following material.

FINDINGS

» The current fee authority for the health care licensing boards is inconsistent. Some
boards have fee levels set in statute or by the appropriations act, while other
boards are allowed, within statutory guidelines, to set their own fees. (Exhibit 4
provides detail regarding the current fee authority of each of the boards)

-- Sixteen of the boards under review have the authority to set fee levels but are
subject to a variety of statutory guidelines. These boards operate under one or
more of the following restrictions: a limit on the fees that may be charged; a
requirement that fees charged must cover the costs of operation; and a
prohibition on fee levels that generate an unnecessary fund balance.

-- Three of the boards, the Board of Licensure for Nursing Home Examiners, the
Board of Examiners for the Fitting and Dispensing of Hearing Aids and the
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Board of Vocational Nurse Examiners, have at least part of their fees set by the
appropriations bill.

-~ One board, the Midwifery Board, has its fees set in statute.

» Because fee setting authority is placed with the individual boards not under the
control of the legislature, the legislature has had to place fee-related riders in the
General Appropriations Act and enact additional fee legislation to raise revenue.

-- The recent trend for fee authority has been for the legislature to set fee levels
using riders in the General Appropriations Act. Many health care licensing
boards, which have traditionally set their own fee levels, are now subject to fee-
related riders in the General Appropriations Act. Of the 13 freestanding
licensing boards currently under review, 11 have a rider in the General
Appropriations Act that prohibits them from expending appropriations unless
fees are increased to cover the costs of their appropriation. In some instances,
the board is directed by the rider to increase fees to a specific level.

-- During the 72nd Legislature, a $200 professional fee was authorized by the
legislature to be levied on individuals licensed by seven of the boards currently
under review. These boards include the Board of Medical Examiners, the Board
of Chiropractic Examiners, the Board of Dental Examiners, the Optometry
Board, the Board of Podiatry Examiners, Board of Veterinary Medical
Examiners, and the Board of Psychologists.

-- Allowing the legislature to set fee levels in the appropriations act would result
in a coordinated fee setting and revenue raising approach and tie the fee setting
process (revenues) to the budgeting process (expenses).

CONCLUSION

The fee setting process used by the health care licensing boards is inconsistent. The
statutory language providing fee authority is different for each of the boards. In addition,
the legislature does not have control of the fee-setting process. This has forced the
legislature to place fee-related riders in the General Appropriations Act and pass additional
fee legislation. By allowing fees to be set in the appropriations process, the legislature
could develop a consistent fee approach and allow the legislature to coordinate both
revenues and expenditures.

RECOMMENDATION

* The statutes should be changed to require that fees be set by the General
Appropriations Act as necessary to recover the costs of regulation.
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The approach would allow the licensing boards and the legislature to have input in the fee
setting process. The board, with the assistance of the Legislative Budget Board, would
develop its budget request and recommend fee levels to cover the cost of regulations. The
fee levels would then be set, based on agency input, by the legislature in the General
Appropriations Act. This approach removes the unbridled fee authority that many agencies
now have and places the agency in an advisory position, ties the fee setting process to the
budget process, and allows the fee levels to be ultimately set by the legislature to give it
revenue generating ability.

Recommendations contained earlier in this report proposed placing the health care licensing
boards under the control of a coordinating council. The boards would maintain autonomy
but share administrative support functions. This new fee-setting process would allow fees
to be set to cover the costs of the council and those shared functions mentioned above.

FISCAL IMPACT

The recommendation would give the legislature the authority to set fee levels based on the
advice of the Legislative Budget Board and health licensing agencies. The actual fiscal
impact would depend upon the actual fees set by the legislature. However, no loss of fee
revenue is anticipated since the fees could be set as needed to maintain the current level of
fee revenue.
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Exhibit 4
Fee Authority

Statute Funds
License License fees Fee Licensing grants Funds appropriated Funds
fees set set in the amounts | fees have | authority deposited from the appropriated
Agency/ by the | Appropriations set in statutory to charge in general from special
Authority agency Bill statute range late fees treasury revenue fund

Chiropractors yes no no yes yes yes no yes

Dentists yes no no yes yes yes no yes

Dietitians yes no no no yes yes no yes

Hearing Aid Fitters yes no no yes yes yes yes no

and Dispensers

Marriage & Family yes no no no yes yes no yes

Therapists

Midwives no no yes no yes yes yes no

Nurses yes no no yes yes yes no yes

Nursing Home no yes no yes yes yes no yes

Administrators

Occupational yes no no no yes yes yes no

Therapists

Optometrists yes no no yes yes yes no yes

Pharmacists yes no no yes yes no no yes

Physical Therapists yes no no yes yes yes yes no

Physicians yes no no yes yes yes no yes

Podiatrists yes no no yes yes yes no yes

Professional yes no no no yes yes no yes

Counselors

Psychologists yes no no no yes yes no yes

Social Workers yes no no no yes yes no yes

Speech-Language yes no no yes yes yes no yes

Pathologists/

Audiologists

Veterinarians yes no no no yes yes no yes

Vocational Nurses no yes no yes yes yes no yes
Fee authority
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Exhibit 4 (cont.)
Fee Authority
Statute Agency may Fees must
requires not maintain be Fees are $200
Revenue revenue to unnecessary reasonable capped profes-
exceeds cover Revenues Expenditures fund and in sional

expenditures expenditures FY 1992 FY 1992 Difference balance necessary statute fee

yes yes $877,600 $139,000 $738,600 no yes yes yes

yes no $1,246,764 $817,233 $429,531 yes yes yes yes

yes yes $85,018 $66,048 $18,970 yes no no no

yes no $134,410 $66,737 $67,673 no yes yes no

yes yes $166,813 $60,987 $105,826 no yes no no

no no $18,870 $25,762 $-6,892 no no no no

yes no $2,995,202 $2,630,016 $365,186 yes yes yes no

yes no $449.447 $315,196 $134,251 no no yes no

yes yes $215,413 $149,915 $65,498 no no no no

yes no $871,161 $224,416 $646,745 yes yes yes yes

yes yes $2,379,759 $1,953,708 $426,051 no no yes no

yes no $679,847 $352,420 $327,427 yes yes yes no

yes no $6,094,500 $3,915,605 $2,178,895 no no yes yes

yes no $137,600 $102,997 $34,603 yes yes yes yes

yes no $396,827 $332,443 $64,384 yes no no no

yes yes $621,006 $557,621 $63,385 yes yes no yes

yes yes $399,370 $293,391 $105,979 no no no no

yes yes $169,082 $166,114 $2,968 yes no yes no

yes no $568,309 $454,118 $114,191 yes yes no yes

yes yes $1,483,514 $992,540 $490,974 yes yes yes no

Fee authority
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BACKGROUND

Licensing examinations are designed to measure the competence of persons seeking a
license. The examinations specifically measure the knowledge, skills, and abilities needed
to safely and effectively perform in a selected licensed profession. In addition to measuring
the potential licensee’s capabilities, the examination must be difficult enough to screen out
those persons who lack the necessary level of competence. The process used to ensure that
the examinations used are valid, reliable, and defensible is validation. Validation is a
process by which examinations are observed and researched for their accuracy and
impartiality. Validation ensures that the examination is a satisfactory measure of the
knowledge, skills and abilities required of someone entering the profession, and not a
measure of a person’s academic achievement or performance compared to others in the
profession. In addition, validation ensures that an examination does not contain any ethnic
or gender biases, resulting from the way questions are designed. Without validation, a
licensing board is subject to legal action challenging that its examination is discriminatory,
biased or simply not an accurate test of the skills and knowledge required for competent
practice.

Most of the health care licensing boards under review have the statutory authority to use
either national or state-developed examinations. National exams are generally developed
by a national testing service, a private accrediting body, or the national office of a
professional association. State exams are usually developed by the licensing board
administering the exam. Validation of the examination used by the boards is generally not
required by state statute. National examinations are, with few exceptions, validated by
national testing companies. The review of the issue of exam validation resulted in the
findings presented in the following material.

FINDINGS

» Validation is a nationally accepted process to guarantee the accuracy, integrity and
validity of occupational licensing examinations.

-- The examinations division of the American Institute of Certified Public
Accountants (AICPA) conducted a national survey in 1991 of the 15 largest
professional licensing organizations, based on the number of candidates tested
annually and the number of jurisdictions using the exam. All 15 examination
programs validated their examinations.

-- The Council on Licensure, Enforcement and Regulation (CLEAR) recognized
the importance of validation and recommended the adoption of, and adherence
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to, the 1985 Standards for Educational and Psychological Testing written by the
American Psychological Association, which includes guidelines on validating
licensing tests.

» The use of validation is not consistent among the health care licensing boards.

-- Sixteen of the boards currently use, or are in the process of switching to, a
validated national examination.

--  Four of the boards use a state examination. Two of those boards, the State
Board of Examiners in the Fitting and Dispensing of Hearing Aids and the
Board of Licensure for Nursing Home Administrators, have not had their
examinations validated.

-- In addition, 10 of the 20 boards administer a jurisprudence examination that
tests knowledge of related state law and regulations. Five of those tests are not
validated.

» Without the validation of licensing examinations, the health care licensing boards
are potential targets for legal challenges.

-- Many advocacy groups, such as the Public Interest Research Group in New
York and FairTest, have challenged organizations that prepare admission tests
and licensing agencies that develop examinations. These groups have alleged
racial and sexual bias in the examinations used by these agencies and
organizations.

-~ As an outgrowth, these groups have promoted "truth in testing" legislation
concemning licensing and certification tests in some states. The legislation
requires disclosure of test forms and the standards by which the tests were
developed.

» Although most of the boards use validated exams, state statutes do not require

validation. Without a requirement, exams could be developed and used in the
future without validation.

CONCLUSION

Nationally, the validation of examinations has been recommended to ensure the effectiveness
of the exams in identifying competent practitioners. In Texas, validation of examinations
is not consistently required by the health care licensing boards. Without validation, the
boards are susceptible to legal action because the examinations are not legally defensible.
Most health care licensing boards use validated examinations but their statutes do not
require validation, thereby allowing the development and use of unvalidated exams.
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RECOMMENDATION

» The statutes should be changed to require that all written state licensing exams
be validated by independent testing professionals.

The requirement for validation of examinations should ensure that the exams only test an
applicant’s competence to practice a profession. Most boards will not be affected because
they already administer validated examinations. However, this change will ensure that the
current practice is continued. The validation of examinations should also protect the boards
against possible legal challenges concerning the standards by which the tests were
constructed.

FISCAL IMPACT

The cost of exam validation is currently between $15,000 and $50,000 per year. Most of
the boards’ exams are already validated so they would not experience any additional costs.
Any costs incurred could be recovered through an increase in examination fees. The total
impact on the boards should not exceed $350,000 to validate all exams currently used that
are not validated.
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BACKGROUND

The goal of state licensure of professional occupations is the protection of the public
welfare from incompetent and unethical practitioners. However, the regulation of a
profession should offer options to the licensees to accommodate their licensing needs during
a lifetime of practice. The regulations should be flexible enough to accommodate changing
life circumstances, such as pregnancy, military service, retirement, and relocation.

For the health care licensing boards under review, licensing options are mostly authorized
in statute and include licensing by reciprocity or endorsement, temporary and provisional
licensing, and inactive license status. Licensing by reciprocity or endorsement offers a
choice for those licensed professionals who move from state-to-state during their career.
This option allows the professional to relocate without having to retake the licensure
examination. Temporary and provisional licenses are generally offered by licensing boards
to applicants who have met the majority of the licensing requirements and want to begin
work. The temporary period is usually limited to a few months, pending the results of the
licensure exam. In addition, practice is often restricted by requiring direct supervision by
a fully licensed professional. Provisional licenses are provided for applicants who have
completed the educational but not the experience or internship requirements for licensure.
This license allows the applicants to practice, under direct supervision, until the completion
of their internship or successful completion of an examination.

Another licensing option available to most licensing boards is inactive license status.
Inactive status is provided for licensees who have life circumstances and needs during their
careers that cause them to temporarily cease to practice their professions, but at the same
time want to keep their license. For example, disability, military leave, and family needs
may all prevent licensees from being actively engaged in their profession. On inactive
status, a licensee generally does not have to pay the renewal fees or complete the continuing
education requirements. In most cases, inactive status allows licensees to place their license
on hold while they are not practicing but allows them to retain the option of reactivating
at a later date without re-examination. A review of the licensing authority of the health
care licensing boards revealed that all do not have the full range of licensing options. The
results of the review are presented in the following material.

FINDINGS

»  The statutes regulating the health care professions currently provide the licensing
boards with most of the necessary licensing options. (See Exhibit 5 for a
comparison of current licensing authority.)

-~ All 20 health care licensing boards have the authority to license
professionals from out-of-state using either endorsement or reciprocity.
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-~ Eleven of the boards under review have the authority to issue temporary
licenses.

--  Eleven of the boards have the authority to place a licensee on inactive
status.

»  Some of the boards lack the authority to issue temporary licenses or place a
license on inactive status.

-- The statutes regulating chiropractors, dentists, marriage and family
therapists, midwives, optometrists, pharmacists, podiatrists, professional
counselors, social workers, and veterinarians do not authorize the issuance
of temporary licenses.

--  The statutes regulating dietitians, hearing aid fitters and dispensers,
midwives, optometrists, physical therapists, podiatrists, social workers,
speech-language pathologists\audiologists and veterinarians do not provide
authority to place licenses on inactive status.

--  The statute regulating dentists provides authority to place a license on
inactive status only by retiring the license.

CONCLUSION

Licensing options offer choices for professionals as their needs change during their career.
Most of the necessary licensing options are currently provided by the health care boards in
statute. However, some of the boards lack the authority to issue temporary licenses and
places licensees on inactive status.

RECOMMENDATION

»  The statutes should be changed to provide the boards with authority to issue
temporary licenses and place licensees on inactive status.

Giving the boards the authority to provide licensing options should create more flexibility
in the regulation of licensed health care professionals. This change would ensure that the
boards will be able to respond to the different needs of the licensees. Exhibit 5 indicates
which boards will be provided with additional licensing authority.

FISCAL IMPACT

A fiscal impact is anticipated. Authority to issue temporary licenses should result in
additional revenue from an increase in licenses issued. The use of inactive status could
result in a slight loss of fee revenue as licensees in this category would not be required to
pay license fees. An estimate was not available for inclusion in this report.
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Exhibit 5
Comparison of Licensing Option Authority

Inactive License Status Temporary License Status
) Reciprocity/
Profession Endorsement Authorized in Restrictions Conditi'ons to Authorized Restrictions on Use
Statute on Use Reactivate In statute
Chiropractors Yes Yes None Continuing No N/A
Education
Dentists Yes No N/A N/A No N/A
Dietitians Yes No N/A N/A Yes Supervision
Hearing Aid Yes No N/A N/A Yes - Supervision
Fitters and - Valid for 6 months
Dispensers
Marriage & Yes Yes None None No N/A
Family
Therapists
Midwives * No N/A N/A No N/A
Nurses Yes Yes None None Yes - Limited to 6 months
- Supervision
Nursing Home Yes Yes None Continuing Yes - Next testing date
Administrators Education - Licensed in another state
Occupational Yes Yes Limited to 5 Continuing Yes - Licensed in another state
Therapists years by rule Education - Pending exam score
- Supervision
Optometrists Yes No N/A N/A No N/A
Pharmacists Yes Yes None Continuing No N/A
Education
Physical Yes No N/A N/A Yes Pending exam score
Therapists
Physicians Yes Yes Limited to 5§ None Yes Endorsement applicant
years by rule
Podiatrists Yes No N/A N/A No N/A
Professional Yes Yes None Continuing No N/A
Counselors Education
Psychologists Yes Yes Limited to 2 May require Yes - Pending exam score
years by rule re-exam - Licensed in another state
Social Yes No None None Yes N/A
Workers
Speech- Yes No Limited to 2 Continuing Yes - Pending exam score
Language year by rule Education - Supervision
Pathologists/
Audiologists
Veterinarians Yes No N/A N/A No N/A
Vocational Yes Yes None Refresher Yes - Pending exam score
Nurses course - Supervision
* not a regulatory program, registration only
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BACKGROUND

The basic purpose of professional and occupational licensing boards is to protect the
public’s health, safety, and economic welfare. Government creates these boards to regulate
persons entering a profession or occupation to ensure that they are minimally qualified and
that the public is protected from unqualified or incompetent practitioners. Licensing boards
screen applicants for licensure, administer examinations, and, in many cases, define practice
standards. To carry out enforcement responsibility, licensing boards are given the authority
to take action and impose sanctions against licensees who do not perform properly with
regard to laws, rules, ethical standards, and generally accepted practice. The U.S.
constitution requires that the enforcement process assures due process of law. In Texas, this
protection is provided through the Texas Administrative Procedure and Texas Register Act.

Enforcement authority should be adequate to allow a licensing board to achieve compliance
either by reforming licensees or removing them from practice. State law generally provides
licensing boards with a standard enforcement structure that consists of a range of
enforcement powers. Basic powers include the authority to reprimand or warn, suspend,
or revoke the practitioner’s license. A licensing board can also probate a disciplinary action
that it has taken against a licensee and place conditions on the probation, such as additional
education and training.

In addition to the above basic enforcement powers, the state has provided most licensing
boards with additional enforcement powers to encourage compliance. The additional
enforcement powers are usually given to boards depending on the potential for significant
harm to the health and welfare of the public. These powers include the power to obtain
court ordered injunctions, the ability to seek civil and criminal causes of action in court, and
the authority to assess monetary penalties administratively. Exhibit 6 provides a description
of the range of enforcement powers that can be provided to licensing boards.

State policy is to provide boards with a sufficient enforcement structure to allow them to
ensure compliance with the regulation for which they are responsible. A review of the
current enforcement powers of the health care licensing boards under review indicated the
following.

FINDINGS

»  The statutes regulating the health care professions currently provide the licensing
boards with many of the enforcement options available. (See Exhibit 7 for a
comparison of enforcement authority).

»  Some of the licensing boards lack the authority to use some of the basic
enforcement options.
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--  The statute regulating professional counselors does not provide authority for
the use of written reprimands or probation.

--  The statutes regulating nursing home administrators and speech-language
pathologists and audiologists do not provide authority for the use of written
reprimands.

--  The statutes regulating hearing aid fitters and dispensers, nursing home
administrators, professional counselors, psychologists, speech-language
pathologists and audiologists, social workers, and veterinarians do not
provide authority for the use of continuing education as an enforcement
tool.

»  Several of the licensing boards regulate professions where significant harm to the
public health and welfare is possible. Such professions are usually regulated
through a practice act, the most restrictive form of regulation. In addition, such
professions include those that are authorized to practice independent of other
professionals, perform invasive procedures, dispense controlled substances, or
prescribe medications. Some of the boards regulating these professions lack the
authority to use enforcement options to deal with more serious situations that
may arise.

-~ Civil penalties are not authorized in the statutes regulating chiropractors,
dentists, marriage and family therapists, nurses, nursing home
administrators, pharmacists, physicians, psychologists, veterinarians, and
vocational nurses.

-~ Administrative penalties are not authorized in the statutes regulating
chiropractors, marriage and family therapists, nurses, nursing home
administrators, optometrists, physicians, podiatrists, psychologists, and
vocational nurses.

--  Current administrative penalty authority in the statutes regulating dentists,

pharmacists, and veterinarians is inadequate as an effective enforcement
tool.

CONCLUSION

Professional licensing boards exist to ensure that persons licensed to practice a profession
are competent and that the public is adequately protected. This protection is accomplished
by requiring boards to examine, license, and regulate the practice of their licensees. An
essential element of the regulation process is an adequate and appropriate range of
enforcement authorities that will deter licensees from violating laws and rules governing
their practice and, where warranted, penalize or remove serious violators from the
profession. The review of the health care licensing boards found that all boards did not
possess an adequate range of enforcement powers.
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RECOMMENDATION

. The statutes should be changed, where appropriate, to provide the licensing
boards with additional enforcement powers as follows:

-- add authority for written reprimands to statutes regulating nursing
home administrators, professional counselors, and speech-language
pathologists and audiologists;

-- add authority for the use of probation to the statute regulating
professional counselors;

--  add authority for the use of continuing education as an enforcement
tool to statutes regulating hearing aid fitters and dispensers, nursing
home administrators, professional counselors, psychologists, social
workers, speech-language pathologists and audiologists, and
veterinarians;

-- add authority for the imposition of civil penalties to statutes regulating
chiropractors, dentists, marriage and family therapists, nurses, nursing
home administrators, pharmacists, psychologists, physicians,
veterinarians, and vocational nurses;

-~ add authority to assess administrative penalties to statutes regulating
chiropractors, marriage and family therapists, nurses, nursing home
administrators, optometrists, physicians, podiatrists, psychologists, and
vocational nurses; and

--  increase current authority to assess administrative penalties authority
in the statutes regulating dentists, pharmacists, and veterinarians.

These recommended changes will provide the health care licensing boards with an
appropriate range of enforcement powers and provide flexibility to impose sanctions suited
to the seriousness of violations. Exhibit 8 provides, by regulated profession, the additional
enforcement powers recommended. In addition to adding authority, current levels of
authority were increased in instances where existing authority is inadequate, given the
nature of the profession and the potential for harm to the public health and welfare.

FISCAL IMPACT

Increased revenue may result from added or increased administrative fine authority. This
revenue would be deposited into the general revenue fund. However, the potential amount
of any added revenues from these fines cannot be estimated at this time. No loss of
revenue is anticipated.
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Exhibit 6
Description of Enforcement Powers

Power Description

Administrative Penalty | A monetary fine directly by the board. Administrative penalty
authority is used in cases where a violation is serious but does not
necessarily warrant revocation. An administrative penalty may be
a board’s only sanction or may be assessed in conjunction with
other penalties.

Civil Penalty A monetary penalty imposed by a court of competent jurisdiction
for a violation that is not criminal in nature.

Criminal Penalty A monetary fine and or jail time imposed by a court of competent
jurisdiction for a violation that is criminal in nature.

Injunctive Relief An order of the court that requires a licensee to cease practice of
the profession or occupation or a specified activity within it. A
board will normally seek injunctive relief when the licensee’s
continued practice will pose an immediate and serious threat to the
public safety, health or welfare.  Boards generally obtain
injunctions through the attorney general.

Probation The conditional waiver of a board sanction. Conditions frequently
placed on probated board actions are full compliance of rules and
law, satisfactory completion of specified education and training,
and community service.

Reprimand A written warning from the board to a licensee for non-compliance
and serves as a warning to correct a problem or face a more
serious sanction.

Revocation Removal of a licensee’s ability to practice as a licensee within the
profession. This authority is used in cases of serious non-
compliance or intentional disregard for the laws and regulations.

Suspension A temporary and time specific prohibition for a licensee to
practice. This action is often used in cases where previous
enforcement actions have not gained compliance or where
somewhat serious or flagrant violations of law or agency rules
have occurred.
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Exhibit 7
Comparison of Current Statutory Enforcement Authority

Range of Sanctions and Authorities
Enforcement
Elements/Agency Continuing
Administrative Civil education as an
Written Revocation/ Penalty Penalty Criminal Injunctive enforcement

Reprimand | FProbation Suspension | Cancellation Authority Authority Penaltics Authority tool
Chiropractors yes yes yes yes no no yes yes yes
Dentists yes yes yes yes yes yes yes yes yes
Dietitians yes yes yes yes no no yes yes yes
Hearing Aid yes yes yes yes ne no yes yes no
Fitters and
Dispensers
Marriage & yes yes yes yes no no yes yes yes
Family Therapists
Midwives* -- - - -- -~ yes yes yes --
Nurses yes yes yes yes no no yes yes yes
Nursing Home no yes yes yes no no yes yes no
Administrators
Occupational yes yes yes yes no yes yes yes yes
Therapists
Optometrists yes yes yes yes no yes yes yes yes
Pharmacists yes yes yes yes yes no yes yes yes
Physical yes yes yes yes no yes yes yes yes
Therapists
Physicians yes yes yes yes no no yes yes yes
Podiatrists yes yes yes yes no** yes yes yes yes
Professional no no yes yes no no yes yes no
Counselors
Psychologists yes yes yes yes no no yes yes no
Social Workers yes yes yes yes no yes no yes no
Speech-Language no . yes yes yes no no yes yes no
Pathologists/
Audiologists
Veterinarians yes yes yes yes yes no yes yes ne
Vocational yes yes yes yes no no yes yes yes
Nurses

*  not a licensing/regulatory act
**  in agency rule; no statutory authority
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Exhibit 8
Detail of Additional Enforcement Authority

Profession Recommended Changes to Enforcement Powers

Chiropractors +  Administrative penalty authority of $1,000 per violation per day
< Civil penalty authority of $1,000 per violation per day
+ Continuing education as an enforcement tool

Dentists + Increase administrative pepalty authority from $2,500 per violation to $5,000 per violation
per day
Hearing Aid Fitters and + Continuing education as an enforcement tool
Dispensers
Marriage and Family »  Administrative penalty authority of $1,000 per violation per day
Therapists »  Civil penalty authority of $1,000 per violation per day
Nurses *  Administrative penalty authority of $2,500 per violation per day
+  Civil penalty authority of $1,000 per violation per day
Nursing Home +  Administrative penalty authority of $2,500 per violation per day
Administrators «  Civil penalty authority of $1,000 per violation per day
» Continuing education as an enforcement tool
* Use of written reprimands
Optometrists » Administrative penalty authority of $2,500 per violation per day
Pharmacists + Increase administrative penalty authority from $1,000 to $5,000 per violation per day
involving diversion of drugs and from $250 to $2,500 per day for other violations
+  Civil penalty authority of $1,000 per violation per day
Physicians *  Administrative penalty authority of $5,000 per violation per day
»  Civil penalty authority of $1,000 per violation per day
Podiatrists * Administrative penalty authority of $2,500 per violation per day

Professional Counselors * Continuing education as an enforcement tool
« Probation of sanctions
»  Use of written reprimands

Psychologists *  Administrative penalty authority of $1,000 per violation per day
»  Civil penalty authority of $1,000 per violation per day
+ Continuing education as an enforcement tool

Speech-Language + Continuing education as an enforcement tool

Pathologists/ *  Use of written reprimands

Audiologist

Veterinarians + Increase administrative penalty authority from $2,500 to $5,000 per violation per day

»  Civil penalty authority of $1,000 per violation per day
+ Use of continuing education as an enforcement tool

Vocational Nurses * Administrative penalty authority of $1,000 per violation per day
+  Civil penalty authority of $1,000 per violation per day
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BACKGROUND

CPE

The primary goal of licensing and regulation of professions by the state is to ensure that
licensees have the knowledge, skills, and abilities to competently practice a profession in
a manner that does not threaten public health, safety, or welfare. The licensing system is
based on restricting practice by requiring applicants for licensure to meet certain training
and experience requirements and passage of a licensing examination. This process ensures
that at the time of original licensure, an applicant has achieved the minimum level of
competence to practice a profession in the state. Once an individual achieves initial
licensure, the license is renewed on an annual basis as long as the licensee pays various fees
and does not commit offenses that result in the revocation of the license. During the 1960’s
and 1970’s, licensing came under attack for failure to ensure that minimal levels of
competency were maintained after initial licensure. In 1971, a report from the Secretary of
Health, Education, and Welfare recommended that professional associations and states
should include requirements that ensure a minimum level of competence as one condition
of license renewal. The report mentioned both continuing professional education and re-
examination as alternatives. Because re-examination was viewed as being a more onerous
requirement for licensed professionals, the majority of programs developed to ensure
continued competency involved some type of continuing professional education.

In Texas, the legislature, through the statutes of various licensing agencies, has provided for
continuing education as a means to ensure continued professional competency. The majority
of Texas licensing boards, whether business or health related, require their licensees to take
continuing professional education courses on a yearly or biennial basis. Most of the
agencies’ statutes provide for continuing education. A smaller number of agencies are
authorized, through a standard statutory recommendation of the Sunset Commission, to
establish voluntary continuing education programs.

Generally, continuing education programs are intended to fill the gap between the initial
licensure of an applicant and enforcement action against incompetent or negligent licensees.
This gives the public a degree of assurance that, once licensed, licensees will maintain a
certain level of competence. Continuing education is a cost effective method of ensuring
that licensed professionals maintain minimum skills, are exposed to advances in their field
of practice, and get additional training. The state should have a process to ensure the
continued competency of licensed professionals. A well-structured continuing professional
education program is a cost effective method of ensuring that licensed professionals
maintain a minimum level of competence. Below are findings from a review of continuing
education based on an analysis of continuing education programs in Texas and in other
states.
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FINDINGS

» A survey of the 20 boards under review indicated that current policies regarding
continuing education are inconsistent. Some boards require continuing education
for license renewal, while other boards do not. (Exhibit 9 provides information
concerning the continuing education programs of the various boards.)

-- Fourteen of the 20 boards require continuing education, three through rule and
eleven through statutory mandate.

-- Six health care licensing boards do not require continuing education. These
agencies include the Board of Veterinary Medical Examiners, the Board of
Medical Examiners, the Board of Dental Examiners, the Board of Examiners of
Dietitians, the Board of Examiners of Marriage and Family Therapists, and the
Board of Psychologists.

» Most other states require continuing education of licensed professionals. The chart
below indicates, for a selected group of health care licensees, the number of states
that currently require continuing education.

Number of States

Profession that Require CE
Chiropractors 43
Dentists 25
Nurses 25
Nursing Home Administrators 45
Optometrists 48
Psychologists 25
Pharmacists 45
Physical Therapists 11
Social Workers 28
Veterinarians 34
Vocational Nurses 25

» The continuing education programs conducted by the boards do not have the
necessary components to ensure continued competency. Analysis of empirical data
concerning continuing education found that the following six key components under
review are needed to have an effective program:

1) Determination of the key factors which lead to competence;

2) Development of and assessment of continuing education courses;

3) Assessment of the needs of licensees to determine strengths and weaknesses;
4) Assignment of required courses;

5) Evaluation of the performance of licensee; and

6) Evaluation of the effectiveness of the continuing education program.
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CONCLUSION

The policies of state health care licensing boards conceming continuing professional
education are inconsistent. Some boards require mandatory continuing education for license
renewal, while others do not. In addition, the programs developed by those boards that
require continuing education do not contain the components that have been identified as
essential to ensuring continued competency.

RECOMMENDATION

« The statutes should be changed to require that each of the boards develop a
mandatory continuing education program.

The continuing education programs used by health licensing boards in Texas do not contain
all the components which are necessary to ensure a minimum level of competence. An
effective program should identify the key factors required to practice competently and
measure the competence of licensees in key areas. To do this the board should have the
authority to offer self-administered self-assessment exams and examine complaint files. It
is also important that the board evaluate and approve courses and providers and have the
authority to require that licensees take courses in areas of specialization or deficiency. A
program should also measure the performance of licensees in continuing education. In
addition, the board should periodically evaluate the continuing education program to
determine if it is maintaining a minimum level of competence among professionals and make
changes when necessary.

A survey of the 20 health licensing boards indicated that two specific areas should be
covered in continuing education course work, courses in ethics and courses in statutory and
rule changes. Both of these subjects are important to consumers and their inclusion in a
continuing education program would ensure that services provided by licensed professionals
are ethical and legal.

FISCAL IMPACT

CPE

Agencies which currently do not require continuing education would incur some costs
associated with developing a continuing education program. These costs can be recovered
by increasing licensing fees. The impact on agencies that already require continuing
education would be minimal.
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Exhibit 9

Continuing Professional Education

CPE CPE CPE Number of Number of Penalties for
Profession\ required for requirements requirements CPE hours CPE hours set failure to meet
CPE continued set in statute or | are mandatory required per in statute or CPE
licensure rule or voluntary year rule requirements

Chiropractors yes both mandatory 16 rule yes
Dentists no - - - - -
Dietitians no - - - - -
Hearing Aid yes both mandatory 10 rule yes
Fitters and
Dispensers
Marriage & yes rule voluntary * * *
Family
Therapists
Midwives yes statute mandatory ok ok #ok
Nurses yes both mandatory 20/2 years both yes
Nursing Home yes both mandatory 24/2 years rule yes
Administrators
Occupational yes rule mandatory 10 rule yes
Therapists
Optometrists yes both mandatory 12 statute yes
Pharmacists yes both mandatory 12 statute yes
Physical yes both mandatory 30 rule yes
Therapists
Physicians no - - - - --
Podiatrists yes rule mandatory 15 rule yes
Professional yes both mandatory 75/3 years rule yes
Counselors
Psychologists no - - - - --
Social yes both mandatory 30 rule yes
Workers
Speech-Lang. yes both mandatory 10 rule yes
Pathologists/
Audiologists
Veterinarians no -- -- -- - -
Vocational yes both mandatory 20/2 years both yes
Nurses

*  The marriage and family therapists’ continuing professional education program is currently voluntary and will become mandatory in 1995.

Number of CPE hours and penalties have not yet been determined.

*%  The midwives’ continuing professional education program will become effective in 1993. The number of CPE hours and penalties have

not yet been determined.
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Health Care Licensing Boards Policy Options

INTRODUCTION

In addition to the issues that apply across-the-board to all agencies, a number of additional
policy issues were identified through the course of the sunset review of the twenty health care
licensing boards. Throughout the review process, input was solicited from the boards under
review and their staffs, associations, other interest groups, and interested members of the public.
This resulted in the identification of a large number of issues related to specific boards under
review that involved changes in regulation which were unique to the profession regulated. The
number and complexity of many of these issues, balanced against the available time, precluded
the standard analysis of the issue and subsequent development of a recommendation. The
approach decided on resulted in a document that the commission can use to begin a dialogue on
policy changes at the public hearing stage.

The issues presented in this section are not staff recommendations but were developed and
presented as options to current policy. Presented in an option format, the issues include the
source of the issue, background information needed, the option proposed to address the issue,
and the potential benefits and drawbacks to the proposals.
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Health Care Licensing Boards Policy Options - Chiropractors

SOURCE Nancy Zini-Jones, member, Texas Board of Chiropractic Examiners

BACKGROUND

The Texas Chiropractic Licensing Act requires that applicants for licensure shall present
satisfactory evidence to the board that they have completed sixty semester hours of college
courses plus completion of chiropractic curriculum. The curriculum includes instruction on
practical and theoretical chiropractic and in the subjects of anatomy-histology, chemistry,
bacteriology, physiology, symptomatology, pathology and analysis of the human spine, and
hygiene and public health.

The proposed change would require that, beginning in 1996, examinees obtain at least a
four-year, 120-hour bachelor’s degree, instead of the current minimum requirement of 60
semester hours. Twenty states presently require that an applicant for chiropractic licensure
obtain a bachelor’s degree.

CONCLUSION

The current requirement for applicants to have a minimum of 60 semester hours of non-
chiropractic courses is insufficient when compared to the standard being used in many other
states. A four-year bachelor’s degree is needed to provide for adequate education of the
licensee.

POLICY OPTION

. The act should be changed to require that, beginning in 1996, all applicants for
licensure have a four-year bachelor’s degree.

»  The proposed change would raise the standard of chiropractic practice in Texas
by raising educational standards to the level of those used in 20 other states.

»  The proposed change may prevent licensees of other states that have lower
standards from being licensed in Texas through endorsement.

»  Increasing educational requirements will improve the quality of chiropractic
services in Texas.
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»  The costs to persons entering chiropractic programs would be increased due to
the added educational requirement. Under current requirements, a person
entering a chiropractic college can satisfy prerequisite educational requirements
in a junior college. The proposed change would require at least partial
attendance at a four-year college or university.

»  No objective evidence is available that demonstrates that requiring chiropractors
to have a bachelor’s degree will improve the ability of a person to practice as a
chiropractor. Unless all licensees, both current and prospective, are required to
meet the four-year degree requirement, little improvement will be made in the
standard of practice.

No fiscal impact to the state.
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SOURCE Texas Chiropractic Association

BACKGROUND

Under the Texas Chiropractic Licensing Act, the licensing examination is constructed by
subject. If an applicant fails a subject, he or she can retake that part of the exam after one
year. The board’s rules state that if an applicant fails part of the examination the first time,
the applicant can retake the failed part within one year. If the applicant fails again, or does
not apply for re-examination within one year after the first failure, the entire examination
must be retaken before a license will be issued.

Neither the act nor the board’s rules set a limit on the number of times an applicant can
retake the examination, nor does the act or the rules specify any additional education or
training requirements that an applicant must meet before retaking the examination.

CONCLUSION

Currently, the chiropractic act does not set nor does it authorize the board to set a limit on
the number of times an applicant can retake an examination. Neither law nor rule require
any additional education or training before an applicant can retake the examination.

POLICY OPTION

. The statute should be changed to give the board the authority to set, in rule, a
limit on the number of times an applicant can retake the examination and to
specify additional education and training requirements that an applicant must
meet before re-examination.

»  Limiting the number of exam retakes would ensure that applicants for licensure
have sufficient knowledge and training to pass the examination and have not
passed the examination through sheer repetition.

»  Other agencies currently have this authority. For example, of the boards
currently under review, several, including the Board of Dental Examiners and the
Board of Chiropractic Examiners, have statutory authority to limit the number
of exam retakes.
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»  The proposed change allows the board to identify the areas of study in which an
applicant is deficient and provides the applicant an opportunity to take additional
courses or training in order to pass the examination.

»  The proposed change would arbitrarily limit the ability of a person to gain the
means to make a living.

»  Additional education and training are the business of educational institutions, not
the licensing board.

No fiscal impact to the state.
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SOURCE Texas Dental Hygienists Association

BACKGROUND

Dental hygienists are regulated by the state under Article 4551e of the Dental Practice Act,
which places the responsibility for licensing and regulating dental hygienists under the
dental board. Individuals seeking licensure as dental hygienists must meet certain
educational requirements and pass an examination administered by the board. The Dental
Practice Act defines the practice of dental hygiene and authorizes the board, through rules,
to outline procedures, services, and limitations on the practice of dental hygiene. Currently,
two members of the 15 member dental board are dental hygienists. In addition, the Act
establishes the Dental Hygiene Advisory Committee, composed of eight dental hygienists,
to advise the dental board on matters relating to dental hygiene. However, the Texas Dental
Hygienists Association indicated that the dental board continues to be dominated by the
dental licensees. The association indicated that, because dentists are the only legally-
permitted employers of dental hygienists, the current structure of the board creates a conflict
of interest where the issues and concems affecting the practice of dentistry are given greater
consideration than those affecting the practice of dental hygiene. To alleviate these
problems, the regulation of dental hygienists should be separated from the dental board.

CONCLUSIONS

Dental hygienists are licensed and regulated by the dental board. The concerns and
interests of dental hygienists are represented by two dental hygienists who serve on the
dental board and by a committee that advises the board on matters related to the practice
of dental hygiene. However, the Texas Association of Dental Hygienists indicates that the
current structure of the dental board creates a conflict of interest and, therefore, dental
hygienists should be independent from the dental board.

POLICY OPTION

. The regulation of dental hygienists should be moved from the dental board and
carried out by a newly created independent licensing agency or transferred to the
Texas Department of Licensing and Regulation.
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»  The proposed change would remove a potential conflict of interest on the part of
the dental board. Under the current licensing scheme, licensing and regulation
of dental hygienists is carried out by a board dominated by dentists who are the
only practitioners who can legally employ dental hygienists. Independent status
would provide an important check and balance against undue regulation, control,
or influence of the practice of dental hygiene by the dental profession.

» A separate licensing board regulating dental hygiene would provide the dental
hygienists and the public with better access when questions or issues arise
regarding dental hygiene.

»  Removing the regulation of dental hygiene from the dental board, and either
creating a separate dental hygiene board or placing it in the Department of
Licensing and Regulation, would result in increased costs to the state. In
addition, efficiency of enforcement because two boards would be involved may
be less efficient.

» A separate board is not needed because the dental hygienists are represented on
the board by two hygienists and the board receives input from the Dental
Hygiene Advisory Committee.

Creating an independent agency to regulate dental hygienists would result in increased
costs. However, costs would be less, if the proposed board was placed in the Texas
Department of Licensing and Regulation, which could provide the bulk of the board’s
support services at a lower cost than a small independent agency. The actual cost to the
state of either approach cannot be determined at this time. However, any additional costs
would be recovered by fees.
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SOURCE Texas State Board of Dental Examiners

BACKGROUND

Situations arise when a licensee may become unfit to practice. The dentist’s inability to
perform competently may be caused by physical or emotional illness or substance abuse.
In addition, a dentist may be blatantly violating established standards of practice which
could affect the public’s safety. When these conditions exist, the licensee’s ability to
practice should be immediately suspended to ensure the safety of the public and to allow
the board to resolve the situation. The dental board has the authority to seek injunctive
relief to stop a dentist from practicing whose actions have resulted in a significant threat
to the public’s health, safety or welfare. Injunctive relief must be sought in the county
where the dentist is practicing. The board indicates that this authority, even though useful,
does not allow quick action in emergency situations.

Authority for summary suspension would allow the board to temporarily suspend a dentist’s
license, with just cause, for a limited period of time. This action would prevent a licensee
from continuing to practice legally. Once the license is suspended, the board would
immediately initiate formal proceedings to suspend or revoke the license under the
Administrative Procedure and Texas Register Act. This procedure will allow the dentist the
right to due process before any permanent action is taken.

The board would be authorized use of a summary suspension for the worst violators of the
laws and rules governing the practice of dentistry. Summary suspension would only be
used in those limited situations when a licensee represents an imminent threat to the
consuming public.

Other state agencies and dental boards in other states are able to summarily suspend the
licenses of practitioners under certain conditions. For example, the Texas Board of Medical
Examiners has the ability to summarily suspend licenses when there is a threat to the public
welfare. This approach is used in other state dental boards in Michigan, Virginia and
Indiana.

CONCLUSION

Situations may arise when a licensee may become unfit to practice. The board should be
able to take action to suspend the licensee’s professional activities immediately. Summary
suspension authority would allow immediate action in those instances. Formal action would
be required for permanent action by the board thus allowing due process for the licensee.
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POLICY OPTION

. The Board of Dental Examiners should be authorized to summarily suspend the
license of a dentist.

»  The board would be able to act quickly to stop the practice of a licensee who is
an obvious threat to the public. Knowledge that the board had this authority
would give the board more leverage with licensees in getting prompt compliance.

»  Summary suspension could be used indiscriminately and not allow a licensee due
process before the ability to practice and earn a living is stopped.

»  Unless the board’s authority is restricted through law, this process could be
abused. The legislature should clearly defi