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Key Recommendations

e Consolidate the five HHS system agencies into one agency called the Health and Human Services
Commission with divisions established along functional lines and with a 12-year Sunset date.

® Require formation of a transition legislative oversight committee and the development of a transition
plan and detailed work plan to guide HHSC and the committee in setting up the new structure.

Issue 2

Incomplete Centralization of Support Services Deprives the State of Benefits
Envisioned in Consolidating the Health and Human Services System.

A key tenet of the reorganization of the health and human services system in 2003 was consolidation
of administrative support services under HHSC. Eleven years later, administrative consolidation is
still incomplete, resulting in lost opportunities for efficiencies and cost savings. The review focused on
information resources, contracting, and rate setting support functions, all still decentralized in various
degrees within and outside HHSC, and all absolutely essential to running the system.

HHSC’s Information Technology (IT) division has formal “paper” authority over this area, but that
authority has not resulted in clear systemwide decision-making responsibility, sufficient oversight over all
the system’s major I'T projects, or efficient planning and operation of the system’s I'T resources. Although
in progress, HHSC has not yet finished development of statutorily required contracting tools, such as a
central contract management database, and needs to heighten its level of sophistication to successfully
oversee system contracts, amounting to $24 billion in fiscal year 2013. Unlike other system agencies, rate
setting for DSHS has not been consolidated at HHSC, presenting opportunities for inconsistent rate
setting methodologies and potentially unjustifiable differences in rates for the same or similar services.

Key Recommendations

e Direct HHSC to further consolidate administrative support services, as defined in a consolidation
plan developed by HHSC in consultation with other HHS system agencies.

® Direct HHSC to improve the accountability, planning, and integration of information technology in
the HHS system by consolidating all I'T personnel under HHSC control; clearly establishing HHSC
I'T’s authority for overseeing I'T in the system; and preparing and maintaining a comprehensive I'T
plan.

® Require HHSC to better define and strengthen its role in both procurement and contract monitoring
by completing and maintaining certain statutorily required elements; strengthening monitoring of
contracts at HHSC; improving assistance to system agencies; and focusing high-level attention to
system contracting.

® Require HHSC to consolidate rate setting for the HHS system at HHSC.
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Issue 3

Fragmented Administration of Medicaid Leads to Uncoordinated Policies and
Duplicative Services and Could Place Future Transitions to Managed Care at Risk.

Fragmentation of the state’s Medicaid program among three agencies hinders consistent decision
making toward a shared vision, clear communication among staff who share the same organizational
culture, and a shared awareness of program problems and how to fix them. This structure also impedes
cohesive Medicaid policy changes and program administration, efficient delivery of medically necessary
services, and proper administrative oversight. AsTexas’most vulnerable Medicaid populations are about
to transition into managed care, the fragmented administration of Medicaid could affect the smooth
transition for these critical populations.

Key Recommendation
e (Consolidate administration of Medicaid functions at HHSC.

Issue 4

HHSC Has Not Fully Adapted Its Processes to Managed Care, Limiting the Agency’s
Ability to Evaluate the Medicaid Program and Provide Sufficient Oversight.

State efforts to oversee Medicaid services have not kept pace with the state’s movement into managed
care. While the state could previously rely on its fee-for-service claims contractor to run data and analyze
trends in the Medicaid program, the addition of 21 managed care organizations has made this task more
difficult and requires increased sophistication for the agency to identify problems and make needed
changes. Other aspects of managed care oversight that have similarly not evolved include monitoring of
prescription drug benefits, coordination of managed care audits, inclusion of managed care organizations
on certain advisory committees, and development of tools to better monitor billions of dollars in managed
care contracts. In addition, having separate a Pharmaceutical and Therapeutics Committee and Drug
Utilization Review Board, whose decisions work in tandem, could impede a unified approach with
simultaneous decision making to ensure the safe and cost-effective use of prescription drugs.

Key Recommendations
® Require HHSC to regularly evaluate the appropriateness of data, automate its data reporting processes,
and comprehensively evaluate the Medicaid program on an ongoing basis.

e Adapt processes for the state’s prescription drug program, audits, and advisory committees to reflect
the state’s transition to managed care.

e Eliminate the Pharmaceutical and Therapeutics Committee and transfer its functions to the Drug
Utilization Review Board to create a single entity to oversee these related responsibilities.
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Issue 5

Fragmented Provider Enrollment and Credentialing Processes Are Administratively
Burdensome and Could Discourage Participation in Medicaid.

The state’s lengthy and cumbersome Medicaid enrollment processes and its disconnect with managed
care organizations’ credentialing processes cause providers to submit the same information multiple
times to numerous different entities to participate in Medicaid, creating an administrative burden
for providers and delaying services to clients. In addition, OIG lacks decision-making guidelines for
evaluating providers’ criminal history and duplicates criminal history checks already performed by state
licensing boards.

Key Recommendations

® Require HHSC to streamline the Medicaid provider enrollment and credentialing processes.

® Require OIG to no longer conduct criminal history checks for providers already reviewed by licensing
boards, develop criminal history guidelines for checks it will continue to perform, and complete
background checks within 10 days.

Issue 6

The State Is Missing Opportunities to More Aggressively Promote Methods to
Improve the Quality of Health Care.

HHSC’s three largest quality initiatives are not aligned, limiting the agency’s ability to accomplish
meaningful change to improve healthcare delivery in the state. Specifically, quality initiatives for managed
care organizations, hospital reimbursement rates, and Delivery System Reform Incentive Payment
(DSRIP) program initiatives lack a cohesive vision for improving the quality of health care. Additionally,
most managed care providers are paid through a fee-for-service approach, which may incentivize more,
instead of necessarily better, care.

Key Recommendations

® Require HHSC to develop a comprehensive, coordinated operational plan designed to ensure
consistent approaches in its major initiatives for improving the quality of health care.

® Require HHSC to promote increased use of incentive-based payments by managed care organizations,
including development of a pilot project.

Issue 7

HHSC Lacks a Comprehensive Approach to Managing Data, Limiting Effective
Delivery of Complex and Interconnected Services.

In the course of running hundreds of programs, Texas’ health and human services agencies have amassed
more than 200 terabytes of information related to services provided to clients and public health trends
— double the amount of everything the Hubble Telescope has sent to Earth. Organizing and analyzing
this data has become of national importance in driving efficiency of healthcare programs, outcomes
for clients, and planning for the future. However, the system’s highly decentralized approach to data

HHSC and System Issues Staff Report with Final Results
Summary



Sunset Advisory Commission July 2015

management prevents basic, appropriate uses of information to measure performance and inform key
policy decisions. Fragmentation in oversight also creates risk considering the complicated privacy laws
and other regulations governing the data, much of which contains protected personal information.

Key Recommendation

e Direct the Health and Human Services Commission to elevate oversight and management of data
initiatives, including creation of a centralized office with clear authority to oversee strategic use of data.

Issue 8

Administration of Multiple Women’s Health Programs Wastes Resources and
Is Unnecessarily Complicated for Providers and Clients.

In fiscal year 2014, HHSC and DSHS provided women’s health and family planning services to an
estimated 268,109 women through three programs: the Expanded Primary Health Care and Family
Planning programs administered by DSHS and the Texas Women’s Health Program administered by
HHSC. The programs share similar goals but have distinct eligibility criteria, benefits packages, and
administrative structures. As a result, state-funded women’s health programs comprise a patchwork
of services that are difficult to navigate and result in unnecessary administrative costs. Programmatic
differences also limit useful data comparison to measure the impact of significant legislative investments,
problems compounded by the lack of a comprehensive vision for women’s health across agency lines.
'The programs were developed separately due to different funding sources and related requirements, but
recent changes in state funding and policy provide, for the first time, an opportunity to improve service
and efficiency for clients, providers, and the state.

Key Recommendation
® Require HHSC to establish a single women’s health and family planning program for the health

and human services system.

Issue 9

NorthSTAR’s Outdated Approach Stifles More Innovative Delivery of Behavioral
Health Services in the Dallas Region.

An outdated model for delivery of behavioral health services for clients in the Dallas area hinders
more holistic care for clients and misses opportunities to expand funding for behavioral health services.
While the rest of the state is moving to integrate behavioral and physical health to reduce costs and
improve client outcomes, the NorthSTAR model prevents such integration. NorthSTAR’s structure
also prevents the Dallas area from taking advantage of new federal funding opportunities, which does
not incentivize local investment in the model, as other mechanisms provide greater local benefits. The
NorthSTAR model also prevents a comprehensive evaluation of statewide behavioral health policies
and outcomes in Medicaid.

Key Recommendations

e Transition behavioral health services for both Medicaid and indigent populations in the Dallas area
from NorthSTAR to an updated model, including associated legislative funding changes.
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® Require the state to assist with maintenance of Medicaid eligibility and ensure full integration of
behavioral health services into managed care organizations statewide.

Issue 10

Poor Management Threatens the Office of Inspector General’s Effective Execution
of Its Fraud, Waste, and Abuse Mission.

OIG has the difficult and crucial job of protecting the integrity of the HHS system and its public assistance
programs, including Medicaid. However, OIG’s highest profile responsibilities — investigative processes
— lack structure, guidelines, and measurement of data needed to analyze and improve its processes and
outcomes. Absence of basic tools such as decision-making criteria to guide its investigative work may
contribute to inconsistent results and unfair investigative processes. Inefficient and ineffective processes
lead to limited outcomes and a modest return on investment to the state. These concerns, taken in sum
with other issues such as poor communication and transparency, limited staff training, and a lack of
performance data from a case management system, point to limited oversight and the need for further
review. OIG also performs many functions that do not align with its fraud, waste, and abuse mission,
and OIG would benefit from increased focus on its most critical functions. Additionally, the inspector
general’s gubernatorial appointment and OIG’s creation as a division of HHSC raise questions about
the inspector general’s accountability to the governor versus the executive commissioner.

Key Recommendations

® Remove the gubernatorial appointment of the inspector general and require the inspector general
to be appointed by and report to the HHSC executive commissioner.

® Require OIG to undergo special review by Sunset in six years.

® Require OIG to conduct quality assurance reviews and request a peer review of its sampling
methodology used in the investigative process.

® Direct OIG to better define its role in managed care, and to work together with HHSC to transfer
certain OIG functions to other areas of the HHS system where they would fit more appropriately.

® OIG should improve basic management practices, including establishing and tracking criteria and
timelines for investigative processes and enforcement actions, narrowing its focus on the highest
priority cases, and improving training and communication among staff.

Issue 11

Credible Allegation of Fraud Payment Hold Hearings Do Not Achieve the Law’s
Intent to Act Quickly to Protect the State Against Significant Cases of Fraud.

OIG is required by federal law to withhold Medicaid payments from providers under investigation based
on a credible allegation of fraud. OIG’s implementation of this mandatory payment hold, known as a
credible allegation of fraud or CAF hold, has gone beyond the law’s intent for use as an enforcement
tool in serious matters. Hearings to appeal placement of a CAF hold have exceeded their narrow scope,
duplicating the function of hearings used to establish whether the state overpaid a provider. CAF hold
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hearings provide for excessive process and create undue burdens on providers as compared to cases
presenting more serious risks to the state and public.

Key Recommendations
e Require HHSC to streamline the CAF hold hearing process.

e Clarify OIG’s payment hold authority, including adopting clearer standards for good cause exceptions
and limiting payment holds to certain circumstances.

e Require OIG to pay all costs of CAF hold hearings at the State Office of Administrative Hearings.

Issue 12

HHSC’s Uncoordinated Approach to Websites, Hotlines, and Complaints Reduces
Effectiveness of the System’s Interactions With the Public.

HHSCs statutory requirement to ensure the public can easily find information and interact with health
and human services programs through the Internet has led to the five system agencies developing about
100 websites and maintaining 28 separate hotlines. The system’s piecemeal approach to developing these
resources requires users to navigate an increasingly complex network of information, frustrating even
savvy stakeholders familiar with the system.

The Legislature also required HHSC to establish an ombudsman’s office to provide systemwide dispute
resolution and consumer protection services for the public. However, without more authority and visibility,
the office cannot obtain a comprehensive understanding of the challenges faced by stakeholders, escalate
appropriate issues stuck in agency complaint processes, identify systemwide problems, or know whether
consumer complaints are actually resolved.

Key Recommendations

e Require HHSC to create an approval process and standard criteria for all system websites.

® Require HHSC to create policies governing hotlines and call centers throughout the health and
human services system.

e Clarify the role and authority of the HHSC ombudsman’s office as a point of escalation for complaints
throughout the system and to collect standard complaint information.

Issue 13

HHSC’s Advisory Committees, Including the Interagency Task Force for Children
With Special Needs, Could be Combined and Better Managed Free of Statutory
Restrictions.

HHSC oversees 41 advisory committees, 35 of which are in statute, to allow stakeholders and members
of the public to provide input to the agency. However, the numerous advisory committees create an
administrative burden to HHSC staft and their presence in statute can prevent the agency from responding
to evolving needs. Additionally, some of these advisory committees are either no longer necessary or have
overlapping jurisdiction, creating duplication. For example, the Interagency Task Force for Children
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With Special Needs, currently under Sunset review, is one of four advisory committees created to focus
on issues related to children. While these four committees’ compositions are different, their jurisdictions
are difficult to distinguish and often overlap, causing confusion for HHSC staft, committee members,
and involved stakeholders.

Key Recommendations

® Remove advisory committees from statute, including those with Sunset dates, and allow the executive
commissioner to re-establish needed advisory committees in rule.

e Remove the Task Force for Children With Special Needs, the Children’s Policy Council, the Council
on Children and Families, and the Texas System of Care Consortium from statute and direct the
executive commissioner to recreate one advisory committee in rule to better coordinate advisory
efforts on children’s issues.

Issue 14
HHSC Statutes Do Not Reflect Standard Elements of Sunset Reviews.

Among the standard elements considered in a Sunset review are across-the-board recommendations that
reflect criteria in the Sunset Act designed to ensure open, responsive, and effective government. HHSC’s
statutes do not include standard provisions relating to conflicts of interest and alternative rulemaking
and dispute resolution. The Texas Sunset Act also directs the Sunset Commission to recommend the
continuation or abolishment of reporting requirements imposed on an agency under review. Sunset staff
found that the agency is required to produce 42 reports, four of which are no longer necessary and should
be eliminated, and eight required by advisory committees would be removed from statute under Issue 13.

Key Recommendations
e Update two standard Sunset across-the-board recommendations for HHSC.

e Eliminate four unnecessary reporting requirements, but continue others that serve a purpose.

Issue 15

Allow the Texas Health Services Authority to Promote Electronic Sharing of
Health Information Through a Private Sector Entity.

The Legislature created the Texas Health Services Authority (THSA) as a public-private partnership
to accelerate the adoption and secure sharing of health-related information among providers through
seamless, integrated health information exchanges across the state. THSA is an independent entity
that contracts with, but is not a part of, HHSC and is subject to the Sunset Act. While Texans have a
clear interest in the development of health information exchanges for the improvements they bring to
the overall healthcare system, the state does not need a statutorily authorized entity to support health
information exchanges, which could be accomplished by an independent entity, such as THSA.

Key Recommendation

e Remove the Texas Health Services Authority from statute, allowing its functions to continue only
in the private sector.
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— atendency to perpetuate cultural differences that existed at the time the
agencies combined, and the breakdown in communication that results;

— obstacles to clear and firm decision making, with a tendency to take
actions by consensus because clear authority does not always exist; and

— difficulty in making organizational changes to move the system ahead
as a unit.

These issues come to the fore in the HHS system’s administrative support
services such as purchasing, information technology, auditing, human
resources, and others. Statute centralizes these services within HHSC,
but, as described in Issue 2, HHSC and the system have fallen short of
achieving an appropriate degree of centralized control. Various reasons
exist for this shortfall, including sometimes poor support and the natural
tendency for agencies to carry out their own statutory responsibilities
instead of collaborating as a system to reach common goals. The result
has been disjointed policymaking and operating inefhiciencies that a more
appropriate level of centralized control would fix. An example of the impact
of this diffused authority is that systemwide decision making generally
occurs through consensus and the force of personalities — a good tactic
except when quick, forceful, or difficult decisions are needed.

Divided responsibilities for the executive commissioner. HHSC’s
executive commissioner serves as both the chief of HHSC and of the
system. System agencies sometimes regard HHSC as having an upper hand
because of this arrangement, with alleged faster administrative processing,
higher salaries, and pressing agencies to agree with its policy changes.

While set up to be the driver for policy and rules for the system, HHSC
also has its own sizeable programmatic responsibilities, with Medicaid and
eligibility determinations competing for attention with other components
of the system. Whether the executive commissioner pays not enough or too
much attention to these responsibilities is likely a matter of one’s perspective
in the system. However, the lack of an agency administrator equivalent to
other commissioners certainly affects the executive commissioner’s ability
to oversee the day-to-day operations of such large programs directly in the
chain of command while also shepherding the system agencies. The deputy
executive commissioner, too, has systemwide responsibilities. HHSC also
lacks a high-level administrative point person that represents only HHSC’s
interests with systemwide administrative services, like other agencies do
through a chief operating officer.

e Ambiguous accountability for the inspector general. Statute creates the

health and human services Office of Inspector General (OIG) as a division
of HHSC, but requires the governor to appoint the inspector general, an
appointing process unique to this division.® In practice, OIG operates
independently of HHSC. As pointed out in Issue 10, which discusses
OIG management, this structure confuses whether the inspector general
answers to the governor or the HHSC executive commissioner, and is

HHSC and System Issues Staff Report with Final Results
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the only instance of an OIG not reporting solely to a board or executive
director in state government.” From an accountability standpoint, the
governor has little time to devote to the activities of OIG, while the
executive commissioner’s authority confuses whether they are partners or
purposely at odds with each other through OIG’s system oversight role.
Other performance concerns in Issue 10 suggest the need for stronger
accountability and oversight not present in the current structure.

e Limited usefulness of the five agency advisory councils. H.B. 2292
established the executive commissioner position as the ultimate policy and
rulemaking entity in the system, eliminating agency governing boards in
the process. Statute created the five agency advisory councils to provide
additional perspectives potentially lost in eliminating these boards. Statute
charges the councils with assisting commissioners in developing rules and
policies, and making recommendations to the executive commissioner and
commissioners regarding the management and operation of each agency.

'The councils have no operating authority. While councils review proposed
rule changes and take testimony on rules, the executive commissioner is
not required to, and does not always, accept councils’ recommendations.
Councils have no input on the appointment of agency commissioners or
ability to review commissioners’ job performance. The councils serve as a
forum for stakeholders to provide input to the agencies, but this input can
be, and is, achieved in many other ways, such as through specific advisory
committees.

e No organizational home to govern systemwide performance. As part
of the 2003 reorganization of health and human services agencies, the

Legislature required the executive commissioner to implement a program

to “evaluate and supervise the daily operations of” each health and human A lack of focus

services agency.® In practice, such tools to effectively govern the HHS on system

system have not yet matured. performance
makes progress

Overall system performance. Without a system to measure performance,
the executive commissioner cannot effectively govern the system and
know whether agencies are accomplishing their mission. A lack of overall

towards
established

focus on performance also contributes to continued fragmentation of the priorities difficult.

system, and makes progress towards and communication about established

priorities difficult. Although performance measurement and improvement
efforts exist, these are mostly narrowly focused on specific programs and
scattered throughout the system. While simplifying the performance
of hundreds of diverse programs in key measures is a daunting task, this
complexity need not prevent establishment of some basic yardsticks for
communicating the current situation, identifying important trends, and
raising potential red flags. For example, Maine’s consolidated health and
human services system has a single online dashboard of basic measures
such as finances, health, safety, and quality.’

Performance management and use of metrics has been an ongoing topic in
public policy for some time, with an evolution in recent years away from

HHSC and System Issues Staff Report with Final Results
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simply collecting and reporting hundreds of data points to actually evaluating
and using this information to inform policy decisions and management
actions.'® A key element to making this transition is developing a strong
organizational focus and dedicated leadership responsible for these issues,
which is lacking in the current system. Because performance management
ultimately ties back to the quality and availability of information, any such
efforts must also tie directly to data management and analytics systems,
discussed in more detail in Issue 7.

Change management and implementation. The Sunset reviews of all the

health and human services agencies have revealed persistent issues with
a generally unfocused approach to implementing change. For example,
most of the system agencies struggle to integrate services and culture from
their legacy agencies 11 years later.

Any effort towards large-scale organizational change ultimately depends
on the energy and focus of leadership, and persistent, clear accountability
systems to keep the ball moving forward. However, in the midst of needing

Key Practices for
Organizational Transformation
1. Ensure top leadership drives the transformation.

2. Establish a coherent mission and integrated strategic
goals to guide the transformation.

3. Focus on a key set of principles and priorities at the
outset of the transformation.

4. Set implementation goals and a timeline to build
momentum and show progress from day one.

5. Dedicate an implementation team to manage the
transformation process.

6. Use the performance management system to define
responsibility and ensure accountability for change.

7. Establish a communication strategy to create shared
expectations and report related progress.

8. Involve employees to obtain their ideas and gain
their ownership for the transformation.

to also ensure continued delivery of services, a
change management task quickly becomes
overwhelming without an ongoing organizational
home to own these efforts and provide the type
of structure summarized in the textbox, Key
Practices for Organizational Transformation. These
components were not present and ongoing after
the 2003 consolidation.

Ongoing evaluation and process improvement.
The system also lacks centralized expertise to
evaluate program effectiveness and focus on
more day-to-day actions to improve operations.
Such activities could include regular effectiveness
reviews, policy evaluation, or special projects as
directed by executive management. Other state
agencies have implemented a more strategic focus
on analysis and process improvement. For example,
the Texas Workforce Commission dedicates about

20 employees to performance analysis, reporting,
and process improvement initiatives.

Cross-system coordination. Regardless of the system’s ultimate organizational
structure, the interconnected and overlapping nature of human services
programs and client groups will always present challenges in delivering
effective services across so many divisions. Currently, HHSC lacks an
organizational unit responsible for looking across the system to ensure
the left hand knows what the right hand is doing between key programs
that may be serving the same client groups, such as people with mental
illness. Without dedicated, structured attention and support for cross-
functional coordination in key areas, executive leadership loses visibility

HHSC and System Issues Staff Report with Final Results
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into whether programs with interconnected goals and service groups are
effectively sharing information and taking advantage of opportunities to
improve service delivery.

For example, cross-program information sharing is critical in monitoring and
responding to disease outbreaks, requiring close communication between
staff enforcing regulatory standards in food manufacturing facilities and
separate staff responsible for statewide monitoring of infectious diseases
or other outbreaks such as E. co/i, which may originate in the food supply.
Similarly, the effectiveness of the state’s institutions for people with severe
mental illness or intellectual and developmental disabilities depends on links
between staff running the institutions and other programs responsible for
supporting and funding community services for the same client populations.
An ongoing, high-level organizational spotlight on these types of cross-
program efforts would help ensure the system functions effectively overall
and that existing lines of communication are not lost in any potential
reorganization.

The current system structure aggravates fragmentation of like
services and functions.

e Incomplete administrative consolidation. H.B. 2292 had as a major
goal the consolidation of administrative services, such as information
technology and human resources, within HHSC. The Legislature hoped
to gain efficiencies and save dollars through eliminating duplication in
administrative services that all agencies use. Although this goal has been
partially achieved, consolidation of some administrative services, such
as information technology, rate setting, and audit, have not occurred, as
discussed in Issue 2. Lack of consolidation results in part from the sense of
separateness of HHS system agencies, difficulties agencies have experienced
in receiving HHSC services to meet their needs, and the absence of clear
accountability over administrative functions.

Even in the human resource area, among the first services consolidated at

HHSC, problems persist. For example, one system agency has recently The current
found that it could not use another system agency’s audited job classifications separate agency
because they were deemed agency-specific and could not be shared. The status of system
current separate agency status of each of the five entities comprising the agencies presents

HHS system presents other problems that thwart smooth operations, as problems that
further addressed in Issue 2. As discussed, the confusing status of the thwart smooth
HHS system as one entity with five agency components is a primary factor operations.

frustrating complete and effective administrative consolidation. Each of
these agencies sees itself, and legally is, a separate agency with its own
powers, appropriations, and agency needs, including support services. In
contrast, questions of administrative consolidation do not arise in typical
state agencies. These agencies do not have multiple agencies within them,
so no separate administrative operations exist to consolidate. Divisions
of these agencies expect to receive support services through the agency of

HHSC and System Issues Staff Report with Final Results
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which they clearly are a part. If the HHS system became just one agency,
the structure of support services would be much like any other state agency.

Fragmented and poorly integrated programs and services. Historically,
Texas state government structured many human services programs according
to client groups. For instance, before the 2003 consolidation, the Texas
Department on Aging served aging Texans; the Texas Department of
Mental Health and Mental Retardation served client groups with conditions
related to behavioral health or developmental disabilities; and the Texas
Commission for the Blind provided services to clients with that particular

disability."

'The 2003 consolidation broke up some of the focus on client group services
and began movement toward service-oriented delivery of services to
clients. As pointed out in documentation previously mentioned, ongoing
reorganization of the system should continue this effort.

By consolidating twelve agencies into four departments and a commission,
H.B. 2292 takes an initial step toward organizing around common
service delivery (i.e., common health-related services, rehabilitation
related services, etc.). HHSC should continue this strategic focus by
identifying appropriate opportunities to organize around common
service delivery mechanisms, rather than purely around population

groups.”

Much remains to be done to more fully implement common service delivery.
'The chart, Examples of the HHS System’s Fragmented Services,identifies some
of the more well-known programs spread across the HHS system. The
discussion that follows describes the impacts of fragmented programs and
services on clients and the overall HHS system.

Fragmented programs result in divided policy direction and weakened
administrative oversight. Issue 3, dealing with consolidation of Medicaid

programs, points out this deficiency. The program operates in three agencies,
HHSC, DADS, and DSHS, with their own cultures and commissioners,
as pointed out in the chart. Medicaid programs administered by DADS
and DSHS do not answer directly to the state Medicaid director.

This divided arrangement relies largely on compatible personalities
rather than organizational authority to ensure coordination in providing
services. Program oversight loses unified focus, weakening basic oversight
of appropriate use of funds and allowing different priorities on program
aspects needing coordinated attention. Further, innovation to modernize
becomes harder because of fragmented leadership. Demonstrating these
characteristics, as explained in Issue 3, DSHS continues to operate Medicaid
programs that do not follow the clear trend toward integrating primary,
behavioral, and substance abuse programs into managed care. Certainly,
the integration of programs at an organizational level does not equate to
integration at a delivery system level. However, such integration enables
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Examples of the HHS System’s Fragmented Services

Service

Agencies with Major Involvement

Medicaid program

HHSC is the single state agency responsible for Medicaid and main administrator of
managed care services.

DSHS administers three Medicaid programs: Texas HealthSteps for early and periodic
screening, diagnosis, and testing; NorthSTAR for behavioral health services in the Dallas
area; and Youth Empowerment Services (YES) for children with severe emotional
disturbances, under HHSC'’s supervision.

DADS administers a variety of Medicaid programs offering long-term services and
supports, under HHSC’s supervision.

Behavioral health services

DSHS is the state’s lead agency in planning, providing, and overseeing state behavioral
health services for the indigent.

HHSC provides mental health services to Medicaid clients and funds “transformational”
projects through the federal Delivery System Reform Incentive Payment (DSRIP)
program, many of which target behavioral health services.

rehabilitation programs

Women’s health "Two agencies provide women’s health and family planning programs with various overlapping
services and different eligibility requirements.
e HHSC operates the Texas Women’s Health Program; and
e DSHS operates the Expanded Primary Health Care and Family Planning programs.
Vocational Both DADS and DARS offer vocational rehabilitation programs to assist clients obtain

and retain employment.

Home visiting programs

Several agencies have home visiting programs aimed at children’s health or well-being.
Among these are the following:

DEFPS provides home visiting services oftered through a variety of prevention programs;

HHSC operates the Nurse Family Partnership program and the Texas Home Visiting

program; and

DSHS operates the Pregnant Post-Partum Intervention program and the Parenting
Awareness and Drug Risk Education program.

Brain injury programs

DARS offers services to clients with spinal cord and brain injuries.

HHSC runs a program to identify and coordinate services for clients with acquired

brain injuries.

more meaningful policy and administrative oversight, paving the way for
service delivery integration with enhanced referral processes, coordination
of care, and follow up.

Fragmented programs make it difficult for customers to know where to
go for services. Consumers of services are confused by where to go and

who to talk to for getting services. As described in Issue 8, addressing
fragmentation in the system’s women’s health programs, and shown in the
chart above, HHSC operates one such program, while DSHS operates two.
Each of these programs has variations in services and locations offered, has
different requirements for participation, and may require participation in
more than one program for the client’s needs to be fully met. Moreover,
agencies still use separate locations for different populations to receive
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Fragmenting
women’s health
programs
between HHSC
and DSHS
exemplifies
similar programs
with duplicated
functions.

services according to the approaches used by their legacy, pre-consolidation
agencies. Clients receive aging services through area agencies on aging,
but obtain long-term service and supports that DADS operates through
DADS’regional offices. Clients access mental health services through local
mental health authorities, but receive substance abuse benefits through
outreach, screening, assessment, and referral centers. In both cases, client
populations for these services overlap.

Fragmented programs create duplicated and unnecessary expenses. The
three women’s health programs demonstrate this characteristic. The

programs duplicate functions for claims processing, reporting requirements,
websites, administrative support staft, and more. In Medicaid, separate
benefit administrators in DADS, HHSC, and DSHS may not know which
clients may be receiving services from other Medicaid programs, much
less know a client’s participation in the long list of general revenue-funded
programs for clients who do not qualify for or lose Medicaid eligibility,

opening the door to unnecessary services being provided.

Fragmented categories of services impede integration of services to treat
the whole person. Beyond the specific programs mentioned above, large

categories of programs are divided among the five HHS system agencies,
which combined together, are intended to serve a continuum of a person’s
needs. Such categories include, among others, medical and behavioral
services; long- term services and supports; and social assistance programs,
including the Supplemental Nutrition Assistance Program (SNAP),
Temporary Assistance for Needy Families (TANF), and Women, Infants,
and Children program (WIC).

Separation of these services in different agencies as opposed to a more
unified location complicates serving the range of persons’needs and creates
inefliciencies in eligibility determinations, as clients qualifying for one type
of service often qualify for others. Agencies tend to concentrate on the
specific services they offer, not those of other agencies. For example, this
tendency creates difficulty for persons dually diagnosed with behavioral
health needs and intellectual and developmental disabilities, to receive
coordinated services from DADS and DSHS to address both needs. In
addition, as children age out of children’s benefit programs and enter more
restrictive adult programs, they can face dramatic changes in the transition
to new programs with different, potentially fewer benefits and a new
administering agency with a different culture and policies.

Fragmentation in programs and services leads to fragmented data. This

outcome is almost certain because data collected tends to be specific to the
narrow interests of an agency and the programs, or portions of programs,
it operates. Issue 7, concerning data management in the HHS system,
identifies issues in data development and use, including lack of common
standards for setting up information systems.
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Fragmented data complicates managing or analyzing a program, or several
similar programs, split among agencies. Certainly, fragmented data prevents
measuring program outcomes. Basic information Sunset staff requested
to analyze and describe Medicaid’s NorthSTAR program and, separately,
women’s health services required herculean efforts for agency personnel
to collect, and then with mixed results, because of incompatible data or
important missing data elements.

Fragmentation in programs and services leads to many doors to determine
program eligibility. Some common eligibility systems exist in the system

as a result of legislative mandate, the major example being the Texas .
Integrated Eligibility Redesign System (TIERS), which helps determine A single 6.100}’ ,
eligibility for Medicaid, the Children’s Health Insurance Program (CHIP), to serve clients
SNAP, and TANF. However, most programs have their own process for needs is far off,

determining eligibility. Clients have many doors to pass through if they especially given
need assistance from several programs. A single entryway helping to fragmented
programs.

sort out clients’ service needs, applicable programs, and qualifications for
participation is far in the future and fraught with structural challenges,
particularly given the fragmented nature of HHSC programs and services.

e Regulatory services spread among agencies. Regulatory activities are
not properly focused within the HHS system and may be too closely
connected with the programs they regulate. Some of the regulatory issues
often identified follow.

DADS contracts with providers to offer long-term services and supports
to people with disabilities and the aging in the community or institutional
settings such as nursing homes, assisted living facilities, private intermediate
care facilities, and home health agencies. In addition, DADS directly
operates the state supported living centers (SSLCs) for persons with
intellectual and developmental disabilities. At the same time, DADS
regulates more than 11,000 of these providers of long-term services
and support, including its own SSLCs. Questions arise as to whether
program interests in finding placements for individuals in sometimes DADS and DSHS
scarce community settings might override appropriate regulatory attention.

directly operate

DSHS contracts with providers to assist individuals requiring assistance and regl_,l?a.te
with mental health or substance abuse issues find services in various settings, state facilities.
including, for example, crisis stabilization units, psychiatric hospitals, and
substance abuse treatment facilities. In addition, DSHS operates the state’s
mental health hospital system. DSHS also regulates these behavioral
health-related facilities, substance abuse providers, psychiatric hospitals,

crisis centers, and its own mental health hospital system. The issues of
conflict of interest in these settings are very similar to those for DADS.
Possible conflicts exist in DSHS regulating its own state hospitals; and
DSHS struggles to expand its service network through additional legislative
tunding while appropriately enforcing regulatory standards.
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DADS, DSHS, and
DFPS regulate
thousands
of facilities
requiring similar
inspection
and complaint
activities.

Placement of
state institutions
away from
the executive
commissioner
does not afford
maximum
oversight.

Among its duties, DFPS contracts with substitute care providers such as
child placing agencies and itself serves as a child placing agency for placing
children in contracted substitute care when the agency determines the safety
risk to the child is too great to remain in the home. DFPS also regulates
these providers — and itself — raising questions about the obvious conflict
within its organizational walls and echoing the concerns raised above about
the competing issues of finding adequate placements, yet taking firm and
appropriate enforcement action when necessary.

The Sunset reviews of all three agencies highlighted problems resulting
from having the regulatory and programmatic duties so closely linked,
suggesting further care needs to be taken to more appropriately separate
these functions to the extent possible. Ideally, these regulatory functions
would be independent, away from the perceived conflict of a commissioner
who oversees both the programs and the regulators. However, short of
creating a new agency, greater independence than currently exists for this
regulatory effort may still be achieved by separating this function as much
as possible from the same chain of command within the system.

The HHS system misses efficiencies that could be gained by putting
regulatory functions together to realize consistency and best practices in
similar activities. DSHS’wide-ranging regulatory responsibilities include
about 70 regulatory programs covering more than 370,000 licensees ranging
from food and drug manufacturing, radiation control, and healthcare
occupations such as emergency medical services personnel. DADS, DSHS,
and DFPS regulate thousands of facilities that require similar administrative
steps to manage inspections and complaints, for example. DFPS also has
authority over abuse, neglect, and exploitation investigations, which can
intersect with regulatory activities occurring in various DADS and DSHS
facilities.

Management of institutions and other system facilities not functionally
aligned. Management of state institutions and office facilities involves
many of the same functions. Placing their oversight and operation in three
separate agencies, as shown in the table, Szate Institution Responsibilities,
lessens opportunities to collaborate on shared issues, to share information
on best practices, and to undertake other complementary activities.

Facility management of state hospitals and SSL.Cs is a particular concern.
'These entities, staffed with about 20,000 employees, are the subject of much
interest and concern in the system because of crumbling infrastructures,
changing characteristics of residents, and the movement of clients to the
community. The current organizational placement of these institutions
within system agencies, as well as operational support such as food service
and construction project oversight consolidated at HHSC, hamper
focus on common issues like meeting workforce challenges in far-flung
locations. Similarly, placement of these institutional programs away from
the executive commissioner does not afford the highest level of oversight
and accountability possible in these times of significant change for these
institutional settings.

HHSC and System Issues Staff Report with Final Results

Issue 1



discussed above, while many of DSHS’ regulatory programs have a direct
link to public health, separating them out from other system regulatory
functions bypasses the possibilities for greater regulatory efficiencies and
focus of administration.

Questionable future for DADS. The 83rd Legislature’s passage of Senate
Bill 7 will move some or all long-term care services into managed care,
under the direction of HHSC. Such a large move raises questions about
the future of DADS, given that a large section of the agency may move
through this policy change. Continuation of other, general-revenue funded
programs for the aging and persons with disabilities will be structurally and

Sunset Advisory Commission July 2015
State Institution Responsibilities

Agency Facilities

DADS State Supported Living Centers — provides 24-hour residential services,
assessment, day habilitation, behavioral treatment, comprehensive medical
care, and therapies for people with intellectual and developmental
disabilities.

DSHS State Hospitals — treats people with serious mental illness who cannot
obtain needed care in the community and/or have been committed
through the court system.

Rio Grande State Center — operates a unique facility integrating state
hospital and state supported living center functions with a state-operated
outpatient healthcare clinic providing primary care, women’s health,
diagnostic, and pharmacy services for residents of the lower Rio Grande
Valley.

Texas Center for Infectious Disease — treats persons with tuberculosis
and other infectious and contagious diseases.

HHSC Provides facilities management for state institutions operated by DSHS
and DADS, handling functions such as nutrition and food service, facility
risk management, laundry, and construction project oversight. Also
oversees facility needs for the system’s regional offices, which number
about 550.

The current system organization is not designed to gain

functional efficiencies and presents uncertainty given recent

legislative changes.

e Overly broad focus of DSHS. The Sunset report on DSHS points
out that the broad scope of that agency’s programs complicates agency
administration and impedes adequate focus on its core public health
mission. Many of DSHS’s programs offer direct services to clients,
including, for example, healthcare services provided to targeted populations
such as women and people with kidney disease; treatment for people with
mental illness or substance use disorders; and supplemental nutrition for
women, infants, and children. These programs often have overlapping
client populations and are functionally similar to other medical and social
services programs, such as Medicaid, CHIP, and SNAP. Additionally, as . .

Legislative

action toward
moving long-
term services
into managed
care raises
questions about
DADS’ future.
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functionally separated from administration of these same services through
the Medicaid program at HHSC. While not set in stone, changes in
administration of long-term care through continued expansion of Medicaid
managed care will reshape how client services are administered, regardless
of whether state structure similarly adjusts to create new efliciencies.

e Small, singular focus of DARS. DARS, the smallest of the HHS agencies,
successfully maintains its own agency for services that in some cases
duplicate services at DADS, although with a short- instead of long-term
focus and for smaller client populations. This structural arrangement raises
questions as to why these functions are administered in a separate agency
away from similar services. Other, more unique services or programs do
not similarly have their own agencies, such as social and nutrition-based
programs like SNAP, WIC, and TANF, or prevention programs currently
housed at DFPS, HHSC, and DSHS.

The state has a continuing need to perform the vital health
and human services functions that HHSC and other system
agencies perform.

e Current functions of HHSC. HHSC operates a variety of programs,
but the largest by far are federal assistance programs helping millions of
low-income Texans with their healthcare needs through Medicaid, short-
term cash assistance through the TANF program, and monthly benefits
to purchase food through SNAP. These needs will not cease, creating a
necessary role for a state entity to determine eligibility, process claims, and
handle many other administrative functions, including deterring fraud,
waste, and abuse.

HHSC serves as the single state agency for administration of Medicaid in
Texas, as required by federal guidelines, allowing the state to draw down
more than $14 billion in federal funds for Medicaid and other programs.
In fiscal year 2013, HHSC processed almost 5.3 million applications for
benefits and provided Medicaid healthcare services to almost 4.7 million
Texans.

e Functions of other HHS system agencies. The continuing need for
the functions of Texas’ other four health and human services agencies is
described in the Sunset reports on each of those agencies. DADS, DARS,
DFPS, and DSHS all provide a broad array of essential programs. Caring
for aging Texans and those with disabilities, protecting public health, and
protecting vulnerable populations from harm all continue to be necessary.
Additionally, Texas would lose more than $3 billion annually in federal
funds if child welfare programs, long-term care facility inspections, and
other functions currently housed at the four agencies did not continue. As
decided by the Sunset Commission in earlier decisions, however, various
regulatory programs that DSHS carries out should be discontinued or
transferred to other agencies.
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Recommendations

The recommendations that follow are intended to accommodate the other recommendations in this
report and the Sunset Commission’s recommendations for the other four system agencies. The prior work
of the Sunset Commission and the efforts the system agencies have already made in responding to the
earlier Sunset recommendations would not be undone by the proposed reorganization below. Subsequent
recommendations in other issues in this report and the earlier Sunset recommendations may need to be
adapted to reflect these organizational changes. Although each of these other recommendations applies
to the system as it is currently configured, they would also work under this new proposal, maintaining
their substance and intent.

Change in Statute

1.1 Consolidate the five HHS system agencies into one agency called the Health and
Human Services Commission, with divisions established along functional lines
and other features as described below.

'This recommendation would eliminate DSHS, DARS, DADS, and DFPS as separate agencies, merging
their functions into a newly constituted Health and Human Services Commission. Elimination
of separate agency designations for other entities in the system clarifies lines of authority, improves
accountability, and helps to reduce the silo mentality that the five-agency system reinforces. More
importantly, achieving a more simplified, streamlined functional approach would improve the delivery
of health and human services by reducing the fragmentation and inefliciency of the current structure.
Major components follow.

[ | Require the governor to appoint an executive commissioner, with Senate confirmation,
to lead the new agency.

As now, the governor would appoint the executive commissioner, with Senate confirmation, for a two-
year term.

B Establish divisions along functional lines as the basic organizational framework for
the consolidated agency.

Statute would not prescribe the organization of the agency, other than as outlined below. This approach
would allow the agency to change over time without the continual need for legislative retooling. Statute
would require the executive commissioner to consider an organizational structure set up broadly along
functional lines, with specific consideration given to the functions set out below, such as regulatory
services or medical and social services programs. The graphic, Health and Human Services Commission
Example of Functional Organization, on page 39 depicts the organizational arrangement to be considered.
Using these divisions as a starting point, the executive commissioner and transition legislative oversight
committee described in Recommendation 1.2 would retain flexibility to fill in and adjust organizational
details.

A key consideration, given the critical nature of services to be provided, is the need to accommodate or
maintain structures to ensure that decisions and services requiring immediate action are not delayed.
For example, statewide intake for child and adult protective services and child care licensing cases
would need to be carefully considered for how to maintain its essential service to these programs under
a different organizational configuration.
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Statute would direct the executive commissioner to develop clear, publicly available qualifications for
each division head to ensure these individuals are experienced leaders in their field and have high-level
administrative experience. The executive commissioner also would be required to develop clear policies
for delegating specific decision-making authority, including budget authority, to each division head.
Delegated authority should be similar to the authority that current commissioners exercise so that
division heads take a significant share of the enormous task of managing the system’s many programs,
thus reducing the potential for decision making bottlenecks at the executive commissioner level.

e Central and Support Services. This division would house most of the administrative support

services currently among the statutory responsibilities of HHSC, including legal, human resources,
information resources, purchasing, contract management, financial management, and accounting
services.!* This structure would continue the vision of H.B. 2292 to achieve administrative efficiencies
and cost savings through continued consolidation of such services.

Additional consolidation should occur, as recommended in Issue 2 in this report, which contains specific
recommendations for consolidating support services under the current HHS system that can guide
this effort. By clearly removing separate agency status for each HHS agency, this recommendation
envisions that support services would be provided from a central administrative division, much like
other state agencies. The guiding principles for providing support services through such a large
organization —especially for ensuring an ongoing, high level of customer service by treating each
division as a client — would certainly apply here as well.

Medical and Social Services. All medical and behavioral client services, as well as social services,
would be grouped in this division, along with a single eligibility office. HHSC’s current programs
would be housed here, along with DARS’ current programs and DSHS programs focusing on
behavioral health, social services such as WIC, and other medically-oriented programs. As the
transition legislative oversight committee and the executive commissioner organize activities within
this broad division, attention should be placed at ensuring that all populations, such as persons
with intellectual and developmental disabilities or behavioral health issues, as well as blind or aging
populations, do not lose the visibility or attention they need.

Placing these services in one division would help eliminate programs and services fragmented in
different agencies, such as Medicaid, and help counter silos that impede coordinated services. The
addition of a single office to determine clients’ eligibility for programs is an important feature of this
recommendation. An eligibility office, combined with less fragmentation of services and placement
of all client services in one division, would advance the long sought vision of one door that a client
could walk through to receive a range of services meeting his or her needs.

State Institutions and Facilities. This division would bring together in one place administrative
operations over SSLCs currently at DADS; and such operations over state mental health hospitals,
Rio Grande State Center, and Texas Center for Infectious Disease, currently at DSHS. In addition,
other facility management operations for office space or other functions located around the current
HHS system would be centralized here. The division also would work closely with medical and
social services to realize continuing efforts to move residents to community settings, as appropriate.

This arrangement would allow for efficiencies gained by putting similar functions together. As
importantly, this approach would elevate attention on state hospitals and SSLCs, currently undergoing
serious scrutiny and change, by making the division directly accountable to the executive commissioner.
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e Family and Protective Services. 'This division would continue DFPS’ family focus on child and
adult protective services and prevention of child abuse, neglect, and juvenile delinquency. Current
DEFPS programs regulating residential child care facilities and day care facilities would transfer to
the regulatory services division, along with investigations of alleged abuse, neglect, and exploitation
of individuals receiving mental health, intellectual disability, or developmental disability services in
state-operated or state-contracted settings. This arrangement would keep a high-level focus on the
serious issues of protecting children and vulnerable adults, while grouping regulatory activities with
the system’s other regulatory functions.

e Public Health Services. This division would encompass the public and community health programs
currently at DSHS, moving direct client services to the medical and social services division. Regulatory
activities remaining at DSHS would transfer to the new regulatory services division. These changes
would allow better focus on public health without spreading administrative oversight too thinly, as

is now the case with DSHS.

e Regulatory Services. Regulatory activities from around the system would be functionally grouped
in this separate division, keeping like functions together and allowing for consistency and adoption
of best practices for regulatory activities.

e Office of Inspector General. This office would remain a division of HHSC, as currently required
in statute. However, the inspector general would no longer be appointed by the governor, but by the
executive commissioner of HHSC, as recommended in Issue 10 related to OIG. Instead of serving
a one-year term, as required in current statute, the inspector general would serve at the pleasure of
the executive commissioner.

'The descriptions of divisions above and in the following graphic do not imply organization of sections
within them. For instance, if thought beneficial by the transition legislative oversight committee
recommended later, behavioral health services could be placed high in the organizational hierarchy of
the medical and social support services division.

'This recommendation would also remove structural components for entities that are administratively
attached to the system to allow the executive commissioner flexibility to assign these functions to
appropriate areas of the agency. Specifically, this recommendation would affect the Texas Office for the
Prevention of Developmental Disabilities at HHSC, and the Texas Council on Autism and Pervasive
Developmental Disorders and Texas Autism Research and Resource Center, recently moved to DARS. The
functions of these entities would remain in statute, but any structural components, such as administrative
attachment, governing boards or appointment structures, or status as an independent entity would be
removed. Consistent with Issue 13, related to advisory committees, the executive commissioner could
create advisory committees in rule under existing authority if the agency determines a need for public
input specific to these functions. Because of the need to maintain its independent nature, the Office of
Independent Ombudsman at DADS, which provides ombudsman services for state supported living
centers, would be retained in its current structure but its administrative attachment would move from

DADS to HHSC.

'This arrangement of divisions would promote integration of services and minimize fragmentation of
programs found in the current organizational arrangement. However, a need would still exist to coordinate
highly linked functions found in separate divisions through cross-functional staff teams. For example,
programs operating services for behavioral health and persons with intellectual and developmental
disabilities have a close working relationship with state mental health hospitals and SSLCs. 'The
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new Policy and Performance Office recommended below would look for these cross connections and
recommend formation of such teams to the executive commissioner.

B Establish a Policy and Performance Office.

Statute would require HHSC to designate and maintain a high-level executive office to coordinate the
tollowing policy and performance efforts across the system. While the following basic elements would
be required, the executive commissioner should have flexibility to develop and refine the office’s specific
structure and duties as appropriate.

e Performance management system. The office would take responsibility for developing a systemwide
performance management system, including gathering, measuring, and evaluating existing performance
measures and accountability systems and developing new and refined approaches as appropriate. A
key initial focus should be on establishing targeted, high-level system metrics that could be used to
communicate overall system performance and goals internally and to outside stakeholders through
tools such as dashboards. As part of this effort, the office should take on the more focused data
oversight and analytics responsibilities recommended in Issue 7.

e Policy responsibilities. The office would take the lead in supporting and providing oversight for
the implementation of major policy changes, including working with the transition legislative
oversight committee to achieve the reorganization efforts proposed in this recommendation. This
office should assist in ensuring that all population groups, such as those noted in the discussion of
medical and social services, do not lose the visibility or attention they need. The office should own
these efforts, establishing timelines and milestones, supporting system staff in transitioning between
existing service delivery and new approaches, and providing feedback to executive management on
needed technical assistance and other support to achieve success.

'This office should also take the lead in managing changes in the organization, including addressing
cultural differences among HHS staff; and keeping staff informed of organizational changes, timelines,
and steps to expect in the transition. In addition, the office should track and oversee on an ongoing
basis implementation of major policy changes, such as legislation and associated rule revisions.

e Program and process improvements. The office would also be a centralized “think tank” within
the system to offer program evaluation and process improvement expertise, both generally and for
specific projects identified through executive and stakeholder input or through risk analysis. As
part of this effort, the office should pay special attention to the formation and monitoring of cross-
functional efforts needed to improve coordination of services, and provide support and oversight of
established cross-functional teams as appropriate.

| Replace the five agency advisory councils with an executive council comprising the
executive commissioner and division heads to obtain public input.

Statute would require the executive commissioner to chair this new council, which would include all
division directors reporting directly to the executive commissioner and other persons the executive
commissioner thinks necessary. The executive council would meet to take public comment on proposed
rules, recommendations of advisory committees, legislative appropriations request and other documents
required in the state’s appropriations process, operation of agency programs, and other issues for the
entire system. HHSC would propose and adopt rules for the operation of the council.
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'The committee is not a “governmental body” as defined by the Open Meetings Act, exempting it from
requirements that do not appropriately apply, given that the council would not deliberate or make
decisions as a group but would operate as a committee formed to take public input. The executive
commissioner would retain all decision-making authority. Executive council meetings should be held at
least quarterly, with authority to call a special meeting when necessary, and all such meetings should be
publicly announced. Meetings of these officials outside this executive council are not subject to public
announcement or other state meeting requirements, given that these individuals could normally meet
in the course of their daily work to discuss agency business.

All meetings of the executive council should be webcast. This recommendation does not limit the
authority of the executive commissioner to appoint advisory committees as necessary to receive input.

1.2 Require development of a transition structure, including formation of a transition
legislative oversight committee, and development of a broad transition plan and
a detailed work plan to guide HHSC in setting up the new structure.

These transitional elements are similar to those used to implement H.B. 2292 in 2003. 'The transition
legislative oversight committee would comprise seven members: four legislative members, two appointed
by the speaker and two by the lieutenant governor, and three public members appointed by the governor.
'The HHSC executive commissioner would serve as an ex officio, non-voting member. The committee
would meet quarterly to oversee progress in the transition.

The HHSC executive commissioner would submit a transition plan to the governor and Legislative
Budget Board (LBB) by December 1, 2015, to carry out the consolidation. HHSC would flesh out
details of the transition in a work plan that contains the details of program movement and timelines.
'The transition plan should require reorganization to be complete by September 1, 2016.

1.3 Continue the basic functions of the health and human services agencies in the
single, reconstituted Health and Human Services Commission for 12 years.

Functions performed by system agencies would continue in the reconstituted Health and Human Services
Commission except for the DSHS regulatory programs that the Sunset Commission recommended
be discontinued or transferred to other agencies. Unless specified otherwise in earlier decisions of the
Sunset Commission, the need for all system functions continue. The Commission would remain subject
to the Sunset Act and would have a Sunset date of September 1, 2027.

Fiscal Implication

Unlike the situation in the 2003 consolidation, this next step to achieve the 2003 vision of the Legislature is
not aimed at saving money but increasing service quality and achieving savings through more accountable,
less fragmented, and, therefore, more efficient health and human services programs.

Fiscal implications cannot be accurately estimated without extensive information from HHSC and LBB,
as occurred in legislative consideration of H.B. 2292. However, any costs of the new system should at
least be a wash with current HHS system expenditures.
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Potential savings. These include the following.

Attainment of more accountable operations throughout the system.

Reduction in fragmented services through functional organization, resulting in elimination of
overlapping and duplicative services, improved communication, better use of staft time, and, ultimately,
intangible savings.

Increased consolidation of administrative functions, resulting in more efficient operations and the
potential downsizing of positions no longer needed because of consolidations.

Reductions in cost from elimination of agency advisory councils, totaling about $48,500 in travel
costs annually, and about 6,400 hours of staff time preparing for council meetings and work sessions.
Offsetting this amount, staff time would be required to prepare for the quarterly public meetings
of the recommended executive council, but that time would likely be less than that required under
the current arrangement for receiving public input.

Potential costs. These include the following.

Employment of six division directors to replace the four positions now serving in commissioner
posts, assuming the organization proposed in this issue.

Modifications in information technology and administrative systems to support the new organization.

Replacement of signage and various office products so that they reflect the new organizational
arrangement.

Creation of the policy and performance office.

Use of staff time and additional effort required to reorganize the system.
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1 Legislative Budget Board, Fiscal Size Up 2004-05, p. 1, accessed May 24, 2014, http://www.lbb.state.tx.us/Documents/Publications/
Fiscal_SizeUp/Fiscal_SizeUp_2004-05.pdf.

2 Legislative Budget Board, fiscal note for enrolled version of House Bill 2292, 78th Legislature, Regular Session, May 31,2003, http://
www.legis.state.tx.us/tlodocs/78R/fiscalnotes/pdf/HB02292F.pdf#navpanes=0.

3 Membership of the committee included two members from the House appointed by the speaker, two members from the Senate

appointed by the lieutenant governor, and three members appointed by the governor, with the HHSC executive commissioner serving as an ex
officio member.

4 Health and Human Services Commission, Benefits of consolidation: Four-Year Report (Austin: Health and Human Services
Commission, 2009), p. 2.

5 Deloitte, H.B. 2292 Organizational Design Analysis and Approach (Austin: Deloitte, 2003), p. 6.

6 Sections. 531.008(c)(2) and 531.102(a-1), Texas Government Code.

7 Inspector general-related operations in major agencies such as the Department of Public Safety, Texas Department of Criminal Justice,

and the Texas Juvenile Justice Department answer to the boards of those organizations. The Texas Workforce Commission operates an office of
investigations within one of its divisions that answers to the executive director. Other agencies may have such functions contained within their
divisions.

8 Section 531.0055(h), Texas Government Code.

9 “Dashboard home,” Maine Department of Health and Human Services, accessed September 5, 2014, http://gateway.maine.gov/dhhs-
apps/dashboard/.

10" Hatry, Harry P, Transforming Performance Measurement for the 21st Century (Washington, D.C.: Urban Institute, 2014).

1 United States General Accounting Office, Implementation Steps to Assist Mergers and Organizational Transformations, report no.
GAO-03-669 (Washington, D.C., July 2003), pp. 2-3.

12 While part of the former agency’s name, the term mental retardation has generally been replaced with intellectual disability.
13 Deloitte, H.B. 2292 Organizational Design Analysis and Approach (Austin: Deloitte, 2003), p. 6.

14 Section 531.0055(d), Texas Government Code.
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RESPONSES TO ISsSUE 1

Sunset Member Modifications to Issue 1

1. On November 12, Chair Nelson appointed a work group chaired by Vice Chair Price and
including Senator Birdwell, Senator Schwertner, Representative Dutton, Representative
Burkett, and Mr. Luce, to consider consolidating health and human services agencies as
recommended in Issue 1 or with modification, whether to accept or adjust Sunset staff
recommendations relating to the transition legislative oversight committee, whether to
accept or adjust recommendations relating to advisory committees, and any other related
issues. Work group modifications relating to advisory committees are contained in the
responses to Issue 13.

‘These modifications change the recommendations in Issue 1. Unless otherwise noted below,
the structure outlined in Issue 1 stands.

Modifications to Recommendation 1.1 (proposed health and human services
agency reorganization)

The following would be provided in statute:

The executive commissioner shall consider the following functional divisions in organizing
the commission:

e medical and social services

e state institutions and facilities
e family and protective services
e public health services

e regulatory services

e centralized services

e inspector general (appointment of the inspector general is addressed in Issue 10)

Other statutory provisions of Recommendation 1.1, such as the removal of the four health
and human services agencies and agency councils and the establishment of the policy and
performance office under the executive commissioner, continue to apply.

The  following would be a management recommendation:

'This modification also moves, for the executive commissioner’s consideration, prevention
) 4 p
programs together in the medical and social services division, including home visiting
programs; prevention programs related to developmental disabilities such as those caused by
etal alcohol spectrum disorder; and other prevention programs currently located a .
tetal alcohol spectrum disord d other p tion prog tly located at DFPS
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An updated version of the organization chart reflecting this change is on page 40c. 'The
executive commissioner would consider this organization chart as a starting point for preparing
the transition plan the executive commissioner is to prepare and submit to the transition
legislative oversight committee by December 1, 2015, for its approval as specified below.

Modifications to Recommendation 1.2 (transition planning and structure)

Modify requirements of the transition plan as follows:

a.

Require in szatute that the executive commissioner submit a transition plan outlining the
structure and a plan to carry out the reorganization to the transition legislative oversight
committee for its review and approval, and to the governor and the Legislative Budget

Board by December 1, 2015.

Before submitting the transition plan to the transition legislative oversight committee,
governor, and Legislative Budget Board, require HHSC in szazute to hold public hearings
and accept public comment regarding the transition plan in various geographic areas of
the state.

As a management recommendation, direct the executive commissioner to submit to the
transition legislative oversight committee a separate plan for consolidating administrative
support services as recommended in Issue 2 of the staff report for consideration as part
of the overall transition plan.

As a management recommendation, direct the executive commissioner to report to the
transition legislative oversight committee how to satisfy federal requirements related to
the organizational placement of programs, such as programs for the aging or rehabilitation
programs, so that federal funds are not forfeited.

As a management recommendation, direct the executive commissioner to report to the
transition legislative oversight committee how the reorganized structure emphasizes
information technology and contracting so that these functions receive ongoing high-
level attention to help ensure their proper performance.

As a management recommendation, direct the executive commissioner to report to the
transition legislative oversight committee how the reorganized structure would ensure
needed coordination for people served across system components, such as between state
hospital facilities and mental health services, state supported living centers and disability
services, and behavioral health and physical health services.

Change szatutory provisions regarding the transition legislative oversight committee as follows:

g.

Require the transition legislative oversight committee to have the following composition:
11 voting members, those being four members from the House appointed by the
Speaker, four members from the Senate appointed by the Lieutenant Governor, and
three public members appointed by the Governor; and the executive commissioner as
an ex officio nonvoting member. A member of the committee serves at the pleasure of

the appointing official.
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h. Require the Speaker to name a co-chair from among the House appointees and the
Lieutenant Governor to name a co-chair from among the Senate appointees.

i.  Require the committee to meet at least quarterly or at the call of the co-chairs through
August 31, 2016, and then at least once a year or at the call of the co-chairs through
August 31, 2023. The transition legislative oversight committee would disband on
September 1,2023.

j-  Apply the Open Meetings Act (Chapter 551, Government Code) to the meetings of

the transition legislative oversight committee.

Require the transition legislative oversight committee to report to the Lieutenant Governor,
Speaker, and Governor on progress and issues related to the transition not later than December
1 of even-numbered years, with its last report due on December 1, 2022.

Modification to Recommendation 1.3 (future Sunset reviews)

In addition to the full Sunset review with a September 1,2027 date recommended by staff,
also require in szatute that the reorganized agency undergo a limited Sunset review for the
2022 — 2023 biennium, but would not be subject to abolishment at that time. The review
would be limited to providing an update on agency progress in meeting reorganization
requirements and identifying any other changes deemed appropriate.

(Representative Four Price, Work Group Chair, Senator Brian Birdwell, Senator Charles
Schwertner, Representative Harold V. Dutton Jr., Representative Cindy Burkett, and Mr.
Tom Luce, Members — Sunset Advisory Commission)

Recommendation 1.1

Consolidate the five HHS system agencies into one agency called the Health and
Human Services Commission, with divisions established along functional lines
and other features as described below.

e Require the governor to appoint an executive commissioner, with Senate
confirmation, to lead the new agency.

e Establish divisions along functional lines as the basic organizational framework
for the consolidated agency.

e Establish a Policy and Performance Office.

Health and Human Services Commission Response to 1.1

As the Executive Commissioner of the Texas Health and Human Services System, I believe
this recommendation takes the needed steps toward completing the vision contemplated in the
landmark legislation of House Bill 2292. ‘This would reduce fragmentation between programs,
increase accountability to our elected leadership, and reduce the bureaucracy met by families in
today’s structure. Under the new structure, families would have one place to go to receive needed
services without having to navigate multiple agencies and programs. We strive to make it easier
on the families we serve — and others who rely on this system — to get the help they need.

HHSC and System Issues Staff Report with Final Results
Issue 1




Sunset Advisory Commission July 2015

In addition, while efficiencies will undoubtedly be gained, better service delivery and greater
transparency will be the greatest outcomes of restructuring the health and human services system.
(Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)

Health and Human Services Council Response to 1.1

'The HHSC Council supports all recommendations contained within the report, but takes no
position on Issues 10, 11, and 15. While the Council agrees with the report’s findings and
recommendations, we would like to underscore the value and importance of continued public
input, as outside professionals can assist the agency in solving complex problems. (Ben G.

Raimer, M.D., Chair — Health and Human Services Council)

Department of Assistive and Rehabilitative Services Response to 1.1

As the Commissioner of the Department of Assistive and Rehabilitative Services, I support all
efforts to reduce fragmentation and increase accountability of state agencies serving persons
with disabilities and families of children with developmental delays. However, in these efforts,
it is important that the structure of a new HHSC include a visible organizational unit with
programs that this population can identify as focused on providing the specialized rehabilitative
and habilitative services needed to live independent and productive lives. Many of these programs
are smaller in size relative to programs such as Medicaid and provide distinctive services with
federal regulations on service delivery, operational structure and administrative functions. I
have concerns that including these programs for persons with disabilities and children with
developmental delays in an agency division which includes Medicaid, eligibility determination,
public health benefits and numerous health delivery programs will not provide the appropriate
functional structure for programs intended to meet the specialized needs of this population.

Department of Assistive and Rehabilitative Services Modification

2. Include a division within the reconstituted organization to house all programs that serve
people with disabilities and children with developmental delays.

(Veronda L. Durden, ML.S., Commissioner — Department of Assistive and Rehabilitative Services)
'This same modification was raised by the following individuals.

Max Arrell, Rehabilitation Consultant — Austin

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin

Brandy Borque — Texas Rehabilitation Association, McKinney

Alice Bufkin, Early Opportunities Policy Associate — Texans Care for Children, Austin

Ron Graham, President — Visually Impaired People of South East Texas, Kingwood

Frederic K. Schroeder, Ph.D., Executive Director — National Rehabilitation Association,
Alexandria Virginia

Judy Scott, Director — AFB Center on Vision Loss and Web Programs, and Member — Assistive
and Rehabilitative Services Advisory Council, Dallas
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Assistive and Rehabilitative Services Council Response to 1.1

'The DARS Council unanimously opposes recommendation 1.1. This consolidation creates
a system that will make access to rehabilitation services more difficult for people of all ages.
'The proposed organizational structure or one similar that buries specific rehabilitation services
under a generic term like “medical and social services” and does not ensure program control of
budget authority and policy is not appropriate. This structure gives no indication where people
would naturally go for rehabilitation services and creates a system too large to meet the needs
of individual consumers. Further, the abolishment of the agency advisory councils removes
transparency and accountability to the public, elected officials, and the consumers they serve.
'The Council has chosen not to provide a formal response on other issues in the report at this
time. (Lee Chayes, Chair — Assistive and Rehabilitative Services Advisory Council)

Aging and Disability Services Council Response to 1.1

'The Aging and Disability Services Council is generally in favor of consolidation along functional
lines and can see many potential benefits to a functional structure. A concern was raised that
the functional organization be carried out in such a way that there is still clear leadership and
collaboration between the aging and disability populations. If services for those who are aging
and services for those with disabilities are separated organizationally, critical coordination may be
lost, potentially to the detriment of those receiving both types of services. It is the Council’s hope
that planning efforts consider these challenges and ensure accountable, coordinated leadership.
Again, the Aging and Disability Council understands and supports the need for restructuring the
health and human services enterprise and believes that this effort has great potential to benefit
those who navigate our systems to receive or provide services. (John A. Cuellar, Chair — Aging

and Disability Services Council)

Family and Protective Services Council Response to 1.1

'The Council does not support replacing the five councils with the executive council as contemplated
by the staff recommendation.

'The DFPS Council adds value, first and foremost by offering the public avenue and an opportunity
to provide input on DFPS business and second by establishing key ties in communities across the
state. A principal concern identified by Council members with the proposed Executive Council
structure is that the Executive Council would not be subject to the Texas Open Meetings Act,
and this feature begs a lack of transparency in government, and removes an important protection
for public input. Additionally, the proposed Executive Council would not be focused on a
specific division of the agency, and all stakeholders who would otherwise have testified in an
individual agency public meeting would be required to testify in an even more crowded forum.
'This configuration would deter the public from involvement in the decision making process,
which is a core value of the DFPS Council as it currently exists. It is important to have a body
dedicated to the mission of a single agency or division to guarantee the proper spotlight on
issues of concern to the public in general and the agency’s stakeholders in particular. Although
the Sunset recommendations contemplate the creation of additional advisory councils, there is
no assurance that appropriate attention would be paid to important issues such as child welfare.
Another core feature of importance to the public is that the DFPS Council members function
as ambassadors in their communities, interfacing with nonprofits, advocacy groups, private
businesses and even DFPS staft to educate, collaborate and create a necessary feedback loop
between the stakeholders in the regions and DFPS executive staft.

HHSC and System Issues Staff Report with Final Results
Issue 1




Sunset Advisory Commission July 2015

The DFPS Council could be better utilized, and because of how the Council has been utilized
(or not utilized) in the past, Sunset staff could have been given an incomplete picture. There has
been historic confusion about the Council’s role because it is an advisory, not policy making, body,
and has not generally been utilized in policy making other than in the promulgation of agency
rules. While rule changes made pursuant to Council feedback in their advisory capacity are
relatively infrequent, the Council has made key recommendations that benefit vulnerable Texans.
Moreover, because of the lack of clarity in the Council’s role, and the many advisory committees
under review by Sunset, including committees that were in statute but no longer functioning,
there was some concern that the value added by the Council could have been obscured.

Authority given to the Executive Commissioner to appoint Executive Council members
necessary is not adequate assurance for public input. The Council members did not pick the
Council; members were identified for the Council by the Governor because they represent the
geographic and professional diversity of the state. It is important that the Governor, rather than
the executive head of the agency make the appointment.

The loss of value contributed the Council outweighs any cost savings. This recommendation
overlooks the dollar value to the state of the extensive pro bono work performed by Council
members. The members devote not only the time involved in preparing for, traveling to, and
participating in Council meetings, they spend time learning DFPS programs; attending community
events; forging relationships in their local communities; and working to the benefit of DFPS
staft wherever and whenever possible.

'The Council does not think that consolidation will bring about an improvement in services for
DEFPS clients. Consolidation represents a step backwards in terms of being able to improve
the agency and continue the accomplishments of the prior twenty years. DFPS is unique in
its relationship to vulnerable children and adults, and any overlap between DFPS functions
and that of other agencies should be rectified without the proposed consolidation. Day care is
closely related to foster care and given the cross-over in populations, Child Care Licensing as
a whole should remain in the same agency. DFPS is already challenged to manage beyond the
crisis of the day; making DFPS part of another large agency will make meeting client needs
more difficult. While members understand no one is certain what the impact of consolidation
will be to health and human services clients, it does not seem that moving away from agencies
dedicated to their respective missions will improve services. The progress of the current structure
over the past ten years clearly shows the importance of the division of agencies.

Family and Protective Services Council Modification

3. Maintain a DFPS Council with members appointed by the governor and required by law
to receive public input, and establish a committee and public forum focused on each agency
(or division), with council requirements memorialized in statute.

(Christina Martin, Chair — Family and Protective Services Council)

Staff Comment. With regard to council comments regarding the Open Meetings Act, the
proposed executive council comprising HHSC’s high-level staft would exist only to take input
from the public or advisory committees and is not intended to be a decision-making or deliberative
group that makes or votes on policies during those meetings. That control is left to the executive
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commissioner. Staff recommendations fully intend council meetings to be transparent, with
meetings at least quarterly and all meetings publicly announced. The council would have the
ability to set up its meetings in an orderly fashion so that different topics, or work going on in
different divisions, could be scheduled appropriately. The open meetings exclusion recognizes the
need for these division heads to meet in the course of their daily work to conduct routine agency
business without being subject to public announcement or other state meeting requirements.

State Health Services Council Response to 1.1

The State Health Services Council does not support this recommendation, but is open to
changes that would improve the ability of the Department of State Health Services to focus on
its core mission. Council members commented that abolishing the agency advisory councils
would remove an important source of public input and would result in less transparency and
accountability. Members also stated that the consolidation into one agency could diminish
the focus on public health and the response capability in times of public health emergencies.

(Jacinto P. Judrez, Ph.D., Chair — State Health Services Council)

Texas Office for Prevention of Developmental Disabilities Response to 1.1

It is important to keep in mind why TOPDD was given its unique structure which was twofold:
to allow it the independence necessary for policy work across HHSC and beyond, and to
facilitate its ability to leverage external funding. TOPDD continues to require this structure
for the same reasons.

The recommendation would hinder TOPDD in achieving its mission. As required through
statute, much of TOPDD’s work is related to policy. By becoming subsumed under HHSC,
TOPDD will lose its ability to remain objective. All of its decisions, positions and priorities
will be through the bureaucracy of what will be one of the largest state agencies in the nation.
'This will hinder its ability to move swiftly and efficiently, which is critical in this changing
health care system.

While the Sunset recommendations provides for the continuation of TOPDD’s functions, it
does not provide for the continued existence of the Office. Subsuming TOPDD under HHSC
would hinder its ability to raise funds in the future. Generally, private foundations do not
fund government agencies. TOPDD’s status as a public-private entity has been an extremely
important asset in overcoming this challenge. Current funding commitments are contracted
to TOPDD. If no such entity exists, the funding will discontinue. This change would result in
the loss of funds for the state.

Subsuming TOPDD under HHSC will increase overall costs and create an unnecessary burden.
Currently TOPDD relies on a volunteer Executive Committee for major decisions and uses its
staff for day-to-day operations. If TOPDD is subsumed under HHSC, it will need to go through
the “chain of command” for decisions that are currently made through the volunteer Executive
Committee. Using capable volunteers instead of staff is cost efficient and effective. Clearly, in
the 25 years of the history of TOPDD, no problems have arisen from its independence.

'The report articulates concerns around “fragmentation, divided administrative oversight, customer
service difficulties, and unnecessary expenses.” TOPDD’s experience in working across systems
along with its expansive network of active volunteers will be major assets in addressing these
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concerns. Its structure ensures that it is responsive to the needs of the public because the public
oversees it directly.

'The HHSC has historically provided 20 percent of TOPDD’s funding. It seems reasonable
that the Executive Committee, which has facilitated 80 percent of the funding, be continued.

Texas Office for Prevention of Developmental Disabilities Modifications

4.  Expand the TOPDD executive committee to include two appointments by the Executive
Commissioner. TOPDD will continue to be administratively attached to HHSC and
overseen by an executive committee.

5. Create a specific, dotted line relationship of TOPDD with the proposed “Office of Policy
and Performance.” This would be in keeping with the priority identified in TOPDD’s rider
“A1.1 Enterprise Oversight and Policy.”

(Richard Garnett, Chairperson, Executive Committee — Texas Office for Prevention of
Developmental Disabilities)

'This same modification was raised by Michelle White, Austin.

Texas Council on Autism & Pervasive Developmental Disorders Response to 1.1

'The Council supports and endorses the issues and recommendations in the HHSC Report with
one fundamental caveat. As parents of children with significant intellectual, developmental, and
physical disabilities, and as professionals with extensive experience working with this population,
the Council finds it difficult to give carte blanche trust to a state bureaucracy, specifically a single
state agency official, to be sensitive to the needs and concerns expressed by parents, families,
professionals, and the public. Yet this is exactly what the HHSC Report recommends by cutting
out all legislatively mandated oversight and input by clients and the public. This leaves all input
to the sole discretion of the executive commissioner. While the Council supports the goal to
make the enterprise more efficient, this is a fundamental tenant that should not be discarded. We
urge the Commission to explore options to retain an updated model for this type of legislatively
mandated oversight and input from clients and the public to ensure that those most vulnerable
in the HHSC system are not inadvertently overlooked or neglected. (Frank McCamant, Chair
— Texas Council on Autism & Pervasive Developmental Disorders)

For 1.1

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Rene Garza — Alliance of Independent Pharmacists of Texas

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
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Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Heiwa Salovitz, Community Organizer — ADAPT Texas, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 1.1

Vernon Max Arrell, Rehabilitation Consultant — Austin

Brandy Borque — Texas Rehabilitation Association, McKinney

Alice Bufkin, Early Opportunities Policy Associate — Texans Care for Children, Austin
Gabriel Cazares, Second Vice President — National Federation of the Blind of Texas
Joanne Day — Texas State Employees Union, Austin

Lauren Dimitry, Health and Fitness Policy Associate — Texans Care for Children, Austin

Patty Ducayet, State Long-term Care Ombudsman — Texas Department of Aging and Disability

Services, Austin

Jonathan Franks, Board Member — National Federation of the Blind of Texas
Stephen Freeman — Texas Rehab Action Network, Houston

Martha Garber, Chair — Rehabilitation Council of Texas, Austin

'The Reverend Michael E. Garrett, First Vice President, Advocacy Chairman — Houston Council
of the Blind, Houston

Ron Graham, President — Visually Impaired People of South East Texas, Kingwood

Amy Granberry, Legislative Chair — Association of Substance Abuse Programs and Homeless
Issues, Portland

Megan Harding — Texas Rehab Action Network, Dallas

Ashley R. Harris, Child Welfare Policy Associate — Texans Care for Children, Austin

Carlos Higgins, Chair, Legislative Action Committee — Texas Silver-Haired Legislature, Austin
Paul Hunt — Austin Council of the Blind, Austin

Sheryl Hunt — Austin Council of the Blind, Austin

Seth Hutchison, Vice President — Texas State Employees Union, Austin

Larry Johnson — American Council of the Blind of Texas, San Antonio

Kayleigh Joiner, Second Vice President — Texas Association of Blind Students
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Chris Kyker, Speaker Emeritus — Texas Silver-Haired Legislature, Abilene
Shelley McMullen — American Council of the Blind of Texas

Chelsea Nguyen — Hair International Day Spa, Sugar Land
Josette Saxton, Mental Health Policy Associate — Texans Care for Children, Austin

Judy Scott, Director — AFB Center on Vision Loss and Web Programs, and Member — Assistive
and Rehabilitative Services Advisory Council, Dallas

Kenneth Semien, Sr., President — American Council of the Blind of Texas, Beaumont

Edgar Sheppard, Member — Visually Impaired Advocates, Houston

Gregory Ware, Retired Public Vocational Professional — Texas Rehab Action Network, Duncanville
232 respondents associated with the San Antonio Lighthouse for the Blind through a form letter

Sunset Member Modifications

6. Modify the part of Recommendation 1.1 dealing with the Texas Office for the Prevention of
Developmental Disabilities (TOPDD) by requiring in statute that HHSC emphasize efforts
to raise funds from public and private sources in carrying out the functions transferred from
TOPDD to HHSC. Further, require that HHSC ensure such funds are used to support
these transferred functions and not other operations of HHSC. (Representative Richard
Pefia Raymond, Member — Sunset Advisory Commission)

7. Modify the part of Recommendation 1.1 dealing with the Texas Office for the Prevention
of Developmental Disabilities by statutorily transferring its administrative attachment
from HHSC to the Texas Alcoholic Beverage Commission (TABC), maintaining other
statutory elements of TOPDD found in its authorizing statute as appropriate (Chapter
112, Subchapter C, Human Resources Code) and transferring remaining funding for
TOPDD from HHSC to TABC. (Representative Larry Gonzales, Member — Sunset

Advisory Commission)

Modifications

8.  Create an arrangement that allows TOPDD to report directly to the HHS Commissioner
and maintain financial involvement. (Representative James White, Member —Texas House
of Representatives)

9. Establish a separate division in the new, consolidated HHSC for Prevention, Early
Intervention, and Family Strengthening.

Katherine Barillas, Ph.D., Director of Child Welfare Policy — One Voice Texas, Houston

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

Will Francis, Government Relations Director — National Association of Social Workers,

Texas Chapter
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Sadie Funk, Executive Director — Texas Association for Infant Mental Health, Dallas

Knox Kimberly, Vice President of Advocacy and Education — Lutheran Social Services of
the South

Sophie Phillips, Director of Research — TexProtects, Dallas
Josette Saxton, Mental Health Policy Associate — Texans Care for Children, Austin

10. Merge the following prevention programs into the Prevention and Family Strengthening
Unit recommended in Modification 9: Texas Home Visiting Program and Nurse-Family
Partnership (HHSC); Prevention and Early Intervention Unit (DFPS); PPI and PADRE
programs (DSHS); family violence prevention programs (HHSC and Office of the Attorney
General); and fetal alcohol prevention and injury prevention programs (TOPDD). Designate
the following responsibilities for the Prevention and Family Strengthening Unit: coordinating
the development, funding, and evaluation of the unit; merging I'T systems to create seamless
referral and communications; developing a coordinated state strategic plan for efficient
targeting, development, implementation and QA monitoring; and establishing coordinated
intake, measurement, outcomes and data collection and analysis. (Katherine Barillas, Ph.D.,

Director of Child Welfare Policy — One Voice Texas, Houston)

11. Establish a separate agency for regulatory and oversight functions to address the appearance
of conflicts of interest, transparency concerns, and loss of objectivity. (Dennis Borel, Executive
Director — Coalition of Texans with Disabilities, Austin)

12. Consider merging the Texas Workforce Commission’s child care subsidy program into the
new, consolidated HHSC along with the other human services agencies. (Andrea Brauer,
Early Education Policy Associate — Texans Care for Children, Austin)

13. Re-establish the Texas Department on Aging and require it to enter into an Intergovernmental
Cooperation Agreement with HHSC for computer services and outsourced services.

Albert Campbell, Bryan

Carlos Higgins, Chair, Legislative Action Committee — Texas Silver-Haired Legislature,
Austin

Chris Kyker, Speaker Emeritus — Texas Silver-Haired Legislature, Abilene

14. Require the Health Coordination and Consumer Services Division at HHSC to continue
housing the Texas Home Visitation Program and to continue managing the operations and
implementation of the Nurse-Family Partnership across Texas. (Erica Lee Carter, Business
Development Manager for Texas — Nurse-Family Partnership, Houston)

15. Keep the Division for Blind Services currently at the Department of Assistive and
Rehabilitative Services as a separate and distinct department in the new, consolidated HHSC.

Gabriel Cazares, Second Vice President — National Federation of the Blind of Texas

Jonathan Franks, Board Member — National Federation of the Blind of Texas

Kayleigh Joiner, Second Vice President — Texas Association of Blind Students
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16.

17.

18.

19.

20.

If a separate agency tasked with providing rehabilitation services is not created in the new
health and human services system, consider moving all of the Division for Blind Services
rehabilitation services to the Texas Workforce Commission.

Gabriel Cazares, Second Vice President — National Federation of the Blind of Texas
Norma Crosby, President — National Federation of the Blind of Texas, Austin
Jonathan Franks, Board Member — National Federation of the Blind of Texas
Kayleigh Joiner, Second Vice President — Texas Association of Blind Students

Establish guiding principles that give the Legislature flexibility in creating a new health and
human services agency that include a focus on local planning for service delivery models;
measurable outcomes for consumers of services; community collaborations for increased
service delivery capacity; stakeholder input in key advisory committee positions over agencies;
and an accurate assessment and provision for resources to provide these services. (Marion
Coleman, Executive Director — Network of Behavioral Health Providers, Houston)

Maintain an independent Texas Office for the Prevention of Developmental Disabilities
instead of merging it with the Health and Human Services Commission.

Audrey Craig, Village Mills

Rajesh Miranda, Ph.D., Bryan

Nancy Sheppard, Perinatal Outreach Coordinator — Seton Hospital, Cedar Park
Marian Sokol, Ph.D., MPH, Vice Chair - TOPDD Executive Committee, Austin
Cherie Stanley, Fred

Mary S. Tijerina, Ph.D., MSSW, - TOPDD Executive Committee, Austin

Nhung Tran, M.D., Developmental Behavioral Pediatrician — Scott and White Healthcare
Department of Pediatrics, Temple

Michelle White, Austin

Implement cross-agency teams that accomplish the goals of system reorganization immediately
and without the costs associated with reorganization. (Lauren Dimitry, Health and Fitness
Policy Associate — Texans Care for Children, Austin)

Continue the specialized councils to inform the human services agencies about the impact
of services and policies on the public.

Patty Ducayet, State Long-term Care Ombudsman — Texas Department of Aging and
Disability Services, Austin

Lee Spiller, Executive Director — Citizens Commission on Human Rights, Austin
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21. If'the proposed structure remains, place the Texas State Board of Social Worker Examiners
under Medical and Social Services. (Will Francis, Government Relations Director — National
Association of Social Workers, Austin)

22. Continue the Department of Assistive and Rehabilitative Services as an independent agency.

'The Reverend Michael E. Garrett, First Vice-President, Advocacy Chairman — Houston
Council of the Blind, Houston

Paul Hunt — Austin Council of the Blind, Austin
Larry Johnson — American Council of the Blind of Texas, San Antonio
Shelley McMullen — American Council of the Blind of Texas

23. Study the impact of consolidation on specific populations and programs, including long-
term services and supports for people with intellectual and developmental disabilities, before
decisions on consolidation are made. (Kaili Goslant, chair — the Arc of Texas Governmental
Affairs Committee, Austin)

24. Create a top-level behavioral health division within any new agency structure. (Amy
Granberry, Legislative Chair — Association of Substance Abuse Programs and Homeless
Issues, Portland)

25. Ensure the community has input in establishing the “functional line” organization of the
reorganized agency structure as well as in the overall development of the transition plan.
(Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington)

26. Restructure the HHSC to a customer satisfaction approach to include parents of persons
with disabilities as a resource instead of a “consumer.” (Ed Hammer, Clinical Professor of
Pediatrics — Department of Pediatrics, School of Medicine, Texas Tech Health Science
Center at Amarillo, Amarillo)

27. Establish a separate division in the new, consolidated HHSC dedicated to providing
employment services for people with disabilities and administering all other HHSC
employment-related programs. (Megan Harding — Texas Rehab Action Network, Dallas;
Chelsea Nguyen — Hair International Day Spa, Sugar Land)

28. Keep residential child care licensing with other child protective services functions. (Ashley

R. Harris, Child Welfare Policy Associate — Texans Care for Children, Austin)

29. More closely tie residential child care licensing staff to direct CPS caseworkers, including
the use of cross training and joint monitoring activities of licensed providers. (Ashley R.

Harris, Child Welfare Policy Associate — Texans Care for Children, Austin)

30. Consider maintaining the separate but interrelated relationship between the Department
of State Health Services and the Health and Human Services Commission, with a clearly
defined accountability structure, for the purposes of appropriate funding and diligent, quick
response to emergency situations and disease control. (Marina Hench, Director of Public
Policy — Texas Association for Home Care and Hospice, Austin)
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31.

32.

33.

34.

35.

36.

37.

38.

Remake the HHSC Council as a consolidated version of the five advisory councils with
evaluative authority over the executive commissioner and the new, consolidated HHSC.
Retain the current function of the Council to receive public testimony.

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice,
Austin

Jennifer Riley, Executive Director of Business Development — THERAPY 2000, Dallas

Direct the executive commissioner to appoint a maximum of five “mid-level” advisory
committees organized along the functional lines of the new, consolidated HHSC comprised
of subject-matter experts to receive public input about rules, policies, and the direction of
the agency. Authorize these committees to elevate contentious rules and policies up to the
HHSC Council. In addition to the five mid-level committees, the new HHSC should also
consolidate current advisory committees into working “development and implementation”
committees that would work with HHSC staff across functional lines to participate in the
development phase of rule and policy making.

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice,
Austin

Jennifer Riley, Executive Director of Business Development - THERAPY 2000, Dallas

Ensure Texas maintains the ability of the state’s chief public health officer to act swiftly in
the event of a public health emergency or disaster. (John Holcomb, M.D., Chair — Select
Committee on Medicaid, CHIP and the Uninsured, Texas Medical Association, Austin)

Ensure Texas maintains a strong, visible structure for public health. (John Holcomb,
M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas Medical

Association, Austin)

Ensure the agencies receive sufficient appropriations to establish dedicated transition
management teams to manage and coordinate the consolidation process. (John Holcomb,

M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas Medical

Association, Austin)

Create these recommended components in whatever organizational structure moves forward:
organizational homes that focus on system performance, change management, evaluation
and process improvement and cross system coordination as well as the development of an
executive level office for policy and performance. (Cynthia Humphrey, Executive Director
— Association of Substance Abuse Programs, Kerrville)

In whatever structure moves forward, require a regular review and rate analysis process to
assess and cover the cost of providing treatment services, particularly for substance abuse
services, which do not have currently have a process for setting rates. (Cynthia Humphrey,
Executive Director — Association of Substance Abuse Programs, Kerrville)

In whatever structure moves forward, require a concerted effort to develop simplified
measures that can be used across the HHS system. (Cynthia Humphrey, Executive Director
— Association of Substance Abuse Programs, Kerrville)
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39. Direct Sunset staft to study the impact of the type of organizational change proposed in
Recommendation 1.1 that has been implemented in other states. Consult with the American
Council of the Blind and the National Federation of the Blind affiliates in those states and
determine how well the population has been served. (Paul Hunt — Austin Council of the

Blind, Austin)

40. Require the new, consolidated HHSC to put measures in place to ensure agency focus and
leadership relative to community-based mental health, substance use and intellectual disability
services. (Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin)

41. Create a governor-appointed governing board over the new, consolidated HHSC to ensure
meaningful public input. (Lee Johnson, Deputy Director — Texas Council of Community
Centers, Austin)

42. Establish a consumer oversight board made up of consumers who use HHSC services and
supports to review all policy recommendations that go to the HHSC executive commissioner.

(Bob Kafka, Organizer - ADAPT of Texas, Austin)

43. Consolidate employment services and funding from DARS and DADS at HHSC. (Bob
Kaftka, Organizer — ADAPT of Texas, Austin)

44. Add another subdivision to the Medical and Social Services Division of the new, consolidated
HHSC to be named the State Unit on Aging that would carry out administrative
responsibilities authorized by the Older Americans Act. (Chris Kyker, Speaker Emeritus
— Texas Silver-Haired Legislature, Abilene)

45. 1f the consolidation proposed in Issue 1 does not occur, consolidate abuse, neglect, and
exploitation functions from the Department of Aging and Disability Services and the
Department of State Health Services at the Department of Family and Protective Services.
(Kathryn Lewis — Disability Rights Texas, Austin)

46. Do not move family and protective services into the new, consolidated HHSC.

F. Scott McCown, Clinical Professor and Director of the Children’s Rights Clinic — The
University of Texas School of Law, Austin

Andy Homer, Director of Public Affairs — Texas CASA, Austin
47. Whatever the final organizational structure of the HHS system, provide HHSC the

resources it needs to successfully organize and manage for performance, throughout any
reorganization and on an ongoing basis. (Maureen Milligan, President and CEO —Teaching

Hospitals of Texas, Austin)

48. Maintain the Office for Deaf and Hard of Hearing Services currently at the Department
of Assistive and Rehabilitative Services as a separate unit in the new, consolidated HHSC
to enable continued federal funding. (David Myers, Government Relations Committee
Chairperson — Texas Association of the Deaf, Austin)

49. Conduct a functional review to determine which decisions at the new, consolidated HHSC
should be made at which level, and provide clear direction that HHSC executive staff should

40 HHSC and System Issues Staff Report with Final Results
Issue 1



Sunset Advisory Commission

July 2015

50.
51.

52.

53.

54.

55.

56.

57.

58.

not be involved in every single decision. (Ken Pool, M.D., President — Texas e-Health
Alliance, Austin)

Maintain present funding for the Division of Blind Services. (Larry Roser, San Antonio)

Increase coordination and collaboration across the multiple systems that serve children
and youth with serious emotional disturbance, including the coordination and blending of
funds, improving information and data sharing between systems, and establishing common
outcomes across systems to help the state better track and analyze the collective impact of

its services to children and youth. (Josette Saxton, Mental Health Policy Associate — Texans
Care for Children, Austin)

Require Governor to appoint an Executive Board, not a Council for HHSC to provide
conflict of interest protections. (Lee Spiller, Executive Director — Citizens Commission
on Human Rights, Austin)

Research and consult further with stakeholders concerning placement of prevention services
in any new or existing structures. (Gyl Switzer, Public Policy Director — Mental Health
America of Texas, Austin)

Group home visitation initiatives in a prevention line with health and mental health, not
under family and child protective services.

Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin

John Theiss, Ph.D., Board Chair and Lynn Lasky Clark, President and CEO — Mental
Health America of Texas, Austin

Elevate early childhood intervention (ECI) to its own division in the new, consolidated
HHSC or at least keep ECI intact within a focused, infant-oriented division. (Jason Terk,
M.D., President — Texas Pediatric Society)

For behavioral health services, require high-level administrative status, an active and
representative advisory board or council, and a monitored web presence. Require the
web presence to include customer and provider resources and community and aggregate
individual performance information that is accessible by Regional Healthcare Partnerships
and other administrative designations where size allows. (John Theiss, Ph.D., Board Chair

and Lynn Lasky Clark, President and CEO — Mental Health America of Texas, Austin)

Direct all service activities under medical and social services be designated using a community
health viewpoint, rather than a functional role perspective. Require an explanation of how
the distinction was achieved to provide a frame of reference for the decision. (John Theiss,
Ph.D., Board Chair and Lynn Lasky Clark, President and CEO — Mental Health America
of Texas, Austin)

Clearly authorize the Policy and Performance office to bring in outside experts to direct
agency structural transition. (John Theiss, Ph.D., Board Chair and Lynn Lasky Clark,
President and CEO — Mental Health America of Texas, Austin)
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59. Develop broad scope measures to inform agency operations and system development. (John
Theiss, Ph.D., Board Chair and Lynn Lasky Clark, President and CEO — Mental Health

America of Texas, Austin)

60. Implement standalone vocational rehabilitation that would comply with federal regulations.
(Gregory Ware, Retired Public Vocational Professional — Texas Rehab Action Network,

Duncanville)

61. Require the directors of healthcare related agencies and programs such as the Department of
State Health Services, women’s health, CHIP,and Medicaid to have a health care provider/
public health background along with an administration background. (Elaine M. Wiant,
President — League of Women Voters of Texas, Austin)

62. Ensure that behavioral health remain a priority in any new agency structure. (Stacy E.
Wilson, Associate General Counsel — Texas Hospital Association)

Recommendation 1.2

Require development of a transition structure, including formation of a transition
legislative oversight committee, and development of a broad transition plan and
detailed work plan to guide HHSC in setting up the new structure.

Health and Human Services Commission Response to 1.2

HHSC agrees with the recommendation and believes sufficient time is provided to develop a
transition plan that details the process for restructuring the health and human services system.
(Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)

Aging and Disability Services Council Response to 1.2

We would advocate that all system agencies be equally involved in developing the transition plan
referenced in Recommendation 1.2, to ensure that the final work plan addresses all programs

within the system. (John A. Cuellar, Chair — Aging and Disability Services Council)

Texas Office for Prevention of Developmental Disabilities Response to 1.2

Although the report recommends the abolishment of advisory committees, it seems to value the
input given by the community members who participated on them. One of the unique values of
including community involvement in planning processes is that community leaders see through
the lens of individuals rather than systems.

Texas Office for Prevention of Developmental Disabilities Modification

63. If the advisory groups are to be eliminated, provide for the transition committee to identify
opportunities for community members to participate directly in HHSC planning activities.

(Richard Garnett, Chairperson, Executive Committee — Texas Office for Prevention of
Developmental Disabilities)
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For 1.2

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Rene Garza — Alliance of Independent Pharmacists of Texas

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 1.2
Vernon Max Arrell, Rehabilitation Consultant — Austin

Megan Harding — Texas Rehab Action Network, Dallas

Modifications

64. Require that the transition plan include substantial and robust opportunities for stakeholder
input. (Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care

for Children, Austin)

65. Establish a separate transition team and service delivery team to focus on each goal. (Alice
Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates —Texans Care for Children,
Austin)

66. Give HHSC a transition department whose sole purpose is to oversee and facilitate all
changes including a “cultural change” within the entire enterprise. (Sharon Butterworth,
Member — Health and Human Services Council)

Staff Comment: Staft recommendations make this function part of the responsibilities of the
suggested Policy and Performance Office within the reorganized and consolidated HHSC.

Recommendation 1.3

Continue the basic functions of the health and human services agencies in the
single, reconstituted Health and Human Services Commission for 12 years.

Health and Human Services Commission Response to 1.3

'The agency agrees that Texas has a continuing need to perform the vital functions carried out by
the Department of Aging and Disability Services, Department of Assistive and Rehabilitative
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Services, Department of Family and Protective Services, Department of State Health Services,
and the Health and Human Services Commission. (Kyle Janek, M.D., Executive Commissioner
— Health and Human Services Commission)

For 1.3

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Rene Garza — Alliance of Independent Pharmacists of Texas

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin
Ben G. Raimer, M.D., Chair — Health and Human Services Council

Against 1.3
Vernon Max Arrell, Rehabilitation Consultant — Austin

Megan Harding — Texas Rehab Action Network, Dallas

Modifications
67. Abolish Child Protective Services. (Susie Flores, Founder — Parental Rights U.S.A.)

68. Require Sunset review of the new, consolidated HHSC to occur in fewer than 12 years.
(Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin)
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CommissioN DEcisioN oN IssUE 1

(DECEMBER 2014)

The Sunset Commission adopted all of the staff recommendations in Issue 1, with key changes
developed by the Sunset Work Group contained in Modification 1 as described below.

o On Recommendation 1.1 to consolidate the five agencies of the health and human services
system, the Commission clarified the statutory provisions of the recommendation regarding the
functional divisions that the executive commissioner must consider in reorganizing the agency.
As a management recommendation, the Commission also shifted placement of prevention
programs to the medical and social services division for the executive commissioner to consider
in reorganizing the agency.

e On Recommendation 1.2, the Commission clarified the composition and meeting requirements
of the transition legislative oversight committee and the specific roles of the committee in
relation to the executive commissioner. The modification also provided additional management
directives to the executive commissioner regarding public input into the transition plan and for
reporting to the transition legislative oversight committee on specific considerations with the
reorganized structure.

e On Recommendation 1.3, the Commission added a limited-scope Sunset review of the reorganized
agency in eight years, during the 2022-2023 biennium, to provide an update on agency progress
in meeting reorganization requirements. This limited-scope review does not subject the agency
to abolishment and is in addition to the full Sunset review in 12 years.

The Commission also adopted Modification 6 relating to the Texas Office for the Prevention of
Developmental Disabilities, requiring HHSC to emphasize efforts to raise funds from public and
private sources and ensure those funds are used for their intended purpose.

(JANUARY 2015)

The Sunset Commission voted on January 14, 2015 to recommend transferring the Blind and
General Vocational Rehabilitation Programs, Business Enterprises of Texas, and federal Disability
Determination Services from the Department of Assistive and Rehabilitative Services to the Texas
Workforce Commission. These activities had been bulleted either separately or grouped conceptually
with services for people with disabilities under Medical and Social Services in the organization chart
showing Sunset Commission decisions on HHSC on December 10, 2014, but would no longer
be considered under the functional alignment. Please see the revised chart on the following page.
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FINAL RESULTS ON ISsUE 1

(Jury 2015)

Legislative Action — S.B. 200

Recommendation 1.1 as modified by the Sunset Commission — The Legislature modified this
recommendation to reorganize the health and human services system and replace the five agency
advisory councils with an executive council, as described below.

Phased Consolidation

The Sunset Commission recommended reorganizing all health and human services agencies and
their administratively attached entities into a single consolidated Health and Human Services
Commission (HHSC) by September 1,2016. Through Senate Bill 200, the Legislature modified
this recommendation to take a graduated approach to reorganizing the health and human services
system through two distinct phases ending August 31,2017. At the end of these phases, the health
and human services system will consist of three, instead of five, agencies: HHSC, the Department

of Family and Protective Services (DFPS), and the Department of State Health Services (DSHS).

In summary, Senate Bill 200 consolidates from across the system the following functions within
HHSC: client services functions, regulatory functions, administrative services functions as practicable
from across the system, and operation of state supported living centers and state hospitals. DFPS
continues to operate adult protective services and child protective services functions, with prevention
and early intervention services functions from across the system related to child protection consolidated
within DFPS. DSHS operations are streamlined to focus only on public health and data functions.
The bill either defines, or requires HHSC to define, activities included in these functions. Details
of the phased consolidation follow.

Phase One. 'The first phase begins no sooner than March 1, 2016 and ends August 31, 2016, with
the following actions occurring in this time period. Senate Bill 200:

e Abolishes the Department of Assistive and Rehabilitative Services (DARS), the Texas Council
on Autism and Pervasive Developmental Disorders, and the agency councils for all five health
and human services agencies in this phase. The functions of the Texas Council on Autism and
Pervasive Developmental Disorders are transferred to HHSC. The Sunset bill dealing with the
Texas Workforce Commission (TWC), Senate Bill 208, moves the following DARS programs to
TWC on September 1,2016: Vocational Rehabilitation programs, Business Enterprises of Texas,
Criss Cole Rehabilitation Center, and the Older Blind Independent Living program. Remaining
DARS programs transfer to HHSC, including: Children’s Autism; Blind Children’s Vocational
Discovery and Development; Blindness Education, Screening, and Treatment; Independent
Living Services; Comprehensive Rehabilitation Services; Deaf and Hard of Hearing Services;
Early Childhood Intervention; and Disability Determination Services.

e Consolidates all client services, such as those suggested in the Medical and Social Services box
in the graphic Health and Human Services System Example of Functional Organization on page
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40aa, across the health and human services system at HHSC and all prevention programs related
to the welfare of children at DFPS.

e® Requires HHSC to evaluate administrative support services across the health and human
services system according to a set of principles to determine which services may be consolidated

at HHSC in this first phase, as practicable.
Phase Two. 'The second phase begins September 1, 2016 and ends August 31, 2017, with the

tollowing actions occurring in this time period. Senate Bill 200:

e Abolishes the Department of Aging and Disability Services (DADS), transferring functions
related to state supported living centers, regulatory functions, and remaining administrative

support functions to HHSC.

e Abolishes the Texas Office for the Prevention of Developmental Disabilities and transfers its
functions to HHSC. Requires HHSC to support fund-raising efforts for these transferred
tunctions and to spend such funds only on these functions.

e Transfers all of DFPS and DSHS’ regulatory programs, as well as any remaining administrative
support functions as feasible and desirable, to HHSC. In addition, the bill transfers operation
of state hospitals from DSHS to HHSC.

HHSC Organizational Structure

Senate Bill 200 modifies the Sunset recommendation to require HHSC to organize its divisions
along functional lines, including at a minimum, Medical and Social services, Regulatory, Facilities,
Administrative, and Office of Inspector General Divisions. The requirement to maintain this structure
ends on September 1,2023. The bill also creates an office to oversee policy and performance efforts
across the system and to assist in the transition of transferred functions.

HHSC Executive Council

As modified by the Legislature, Senate Bill 200 abolishes the five existing agency advisory councils,
replacing them with an executive council composed of the HHSC executive commissioner, the
director of each HHSC division, the commissioners of DSHS and DFPS, and other individuals the
executive commissioner may wish to appoint. The bill directs the executive commissioner to make
every effort to ensure balanced representation of geographic regions and related industry and consumer
interests in appointing other individuals, subject to conflict of interest provisions. The council is
to receive public input and advise the executive commissioner on the operation of HHSC, but has
no authority to make administrative or policy decisions. The executive commissioner must develop
and implement policies that offer the public a reasonable opportunity to appear before the council,
which may include holding meetings or allowing public participation from teleconferencing centers
in various geographic areas across the state. The bill does not limit the executive commissioner’s
authority to establish additional advisory committees or councils. Senate Bill 200 instructs that
the executive council begin operating as soon as possible after the executive commissioner appoints
division directors.
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Recommendation 1.2 as modified by the Sunset Commission — Senate Bill 200 modifies the
Sunset Commission’s recommendation to plan for and execute the transition of the system to its
new organizational arrangement.

e Oversight committee. The bill establishes a Health and Human Services Transition Legislative
Oversight Committee (TLOC) to oversee the reorganization and provides that the committee
is composed of 11 voting members: four members of the Senate appointed by the lieutenant
governor, four members of the House appointed by the speaker, and three members of the
public, appointed by the governor. The executive commissioner of HHSC serves as an ex officio
nonvoting member. The lieutenant governor and speaker appoint co-chairs for the committee,
and all appointments must be made by October 1, 2015. The committee must meet at least
quarterly from the time of its creation to September 1,2017; at least semiannually between that
date and December 31, 2019; and at least annually from January 1, 2020 until its abolishment
on September 1, 2023. TLOC must report to the governor, lieutenant governor, speaker, and
Legislature by December 1 of each even-numbered year on progress and other issues related
to the reorganization. By action of Senate Bill 208, TLOC must also facilitate the transfer of
the services from DARS to TWC. That bill also adds the executive director of TWC and the

DARS commissioner as ex officio, nonvoting members.

e Transition plan. The executive commissioner must prepare a transition plan to be delivered to
TLOC no later than March 1,2016. The plan must include an outline of HHSC’s reorganized
structure and details regarding movement of programmatic and administrative functions, including
a timeline specifying the date of transfers and other information. The plan must define client
services functions, regulatory functions, public health functions; and functions related to state
operated institutions, child protective services, adult protective services, and prevention and
early intervention services. Senate Bill 200 requires the executive commissioner to hold public
hearings throughout the state to consider input from stakeholders in developing the transition
plan before its submission to TLOC, the governor, and the Legislative Budget Board. As
modified by the Legislature, the committee would not approve the plan, but must comment on
and report any concerns about the plan to the executive commissioner, who must publish the
plan with resulting adjustments in the 7exas Register along with a justification for not adopting
any TLOC recommendation.

e Study on continuing need for DFPS and DSHS. Senate Bill 200 adds a new provision directing
the executive commissioner to study the need to continue DFPS and DSHS as independent
agencies and to report the outcome to TLOC not later than September 1,2018. TLOC must
review the report and submit its own report and recommendation on the same topic to the
Legislature by December 1,2018. TLOC’s report must also evaluate the transfer of prevention
and early intervention services functions to DFPS, including any recommendations to transfer
any of these services from DFPS to another agency.
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Recommendation 1.3 as modified by the Sunset Commission — Senate Bill 200 modifies the
recommendation concerning the future Sunset reviews of the health and human services system.

e Limited scope Sunset review. The bill requires a limited-scope Sunset review of HHSC in
the biennium ending August 31,2023, but HHSC is not subject to abolishment in this review.
'The purpose of the review is to provide an update on the consolidation of the health and human
services system, its compliance with the transition plan, an evaluation of the need to continue
DFPS and DSHS as state agencies separate from HHSC, and any other changes the Sunset

Commission deems appropriate.

e Continuation of DSHS and DFPS. 'The bill continues these two agencies for eight years until
September 1, 2023, providing for Sunset reviews of these agencies on that date.

e Continuation of HHSC. Senate Bill 200 continues HHSC for 12 years, until September 1,2027.
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ISSUE 2

Incomplete Centralization of Support Services Deprives the State of
Benefits Envisioned in Consolidating the Health and Human Services
System.

Background

In 2003, the Texas Legislature enacted House Bill 2292, the landmark legislation that transformed the
health and human services system from 12 to five agencies under the ultimate direction of the Health
and Human Services Commission (HHSC). A key tenet of H.B. 2292 was to consolidate administrative
services in HHSC. The purpose of this consolidation was to eliminate redundant administrative and
support services, facilities, and technology existing in the previously separate agencies, thereby saving
money and increasing overall organizational efficiency. The following statute, as well as other provisions,
strongly emphasize HHSC’s control over these services.

The commission shall plan and implement an efficient and effective centralized system of administrative
support services for health and human services agencies. The performance of administrative support
services for health and human services agencies is the responsibility of the commission. Ihe term
‘administrative support services” includes, but is not limited to, strategic planning and evaluation,
audit, legal, human resources, information resources, purchasing, contract management, financial
management, and accounting services."

Statute also separately gives HHSC authority over rate setting in the health and human services system

(HHS system).?

'The scope of administrative functions for HHS system agencies is enormous, supporting a human
services system whose budget is more than $75 billion in the 2014-15 biennium and a total staft of
more than 54,000.

'This issue reviews the overall status of administrative services consolidated in HHSC, now 11 years after
creation of the system. The issue also takes a deeper look at three key administrative activities headed
by HHSC: information technology (IT), contracting, and rate setting. The efficient and economical
operation of the system and its success in serving clients relies in no small part on these functions.

This issue addresses system support services in the context of the HHS system’s current organizational
arrangement. The findings and recommendations of this issue also apply in concept and are easily
adaptable to the treatment of administrative services in the proposed reorganized system set out in Issue 1.

Findings

Consolidation of Administrative Support Services

Administrative consolidation at HHSC is incomplete, resulting
in lost efficiencies.

Consolidation of administrative services has been piecemeal and sporadic
after the first several years of operation. The chart, Status of Administrative

HHSC and System Issues Staff Report with Final Results
Issue 2 4 1



42

July 2015

Sunset Advisory Commission

Lack of
consolidation
results in lost

efficiencies and
sets the stage for

agencies acting

independently.

Consolidation Efforts, pictures in thumbnail the system’s progress in achieving
administrative consolidation at HHSC. As used here, consolidation means not
only combined personnel at HHSC but also clear and recognized decision-
making authority over the function in actual practice.

Lack of consolidation results in lost opportunities for efficiencies and cost
savings. A function split among agencies muddies the water on who is in
charge, obscuring clear priorities for the HHS system and paving the way
for individual agencies to act on their own. Possibilities for savings through
standardizing and consolidating common approaches across the system become
harder to realize, and making improvements through a system perspective
becomes elusive as system agencies act independently. Movement forward
often depends on interagency cooperation when decision making is diffused.
Failing that cooperation, decisions can slow down or be put off.

Status of Administrative Consolidation Efforts

Function

Degree of Consolidation

and Control at HHSC Comment

Human resources

Facilities management

Rate setting

Financial management —
actuarial analysis, forecasting

Financial management —

budget and fiscal policy

Contracting services —
competitive procurements

Contracting services —
noncompetitive procurements

Strategic planning
and evaluation

Information resources

Accounting

Legal

Audit

Low Mid High

First high profile service consolidated at HHSC

Most regional management activities and personnel
are centralized in HHSC

HHSC sets fees for all Medicaid programs and
many for other parts of the system

Forecasting and actuarial analysis are mostly
consolidated

Agencies maintain their own chief financial officers

HHSC takes the lead in competitive procurements

System agencies drive most of these processes

Some functions are also carried out by staft in other

agencies, but coordinated through HHSC

Function also carried out by staff in other agencies,
but coordinated through HHSC

Function also carried out by staff in other agencies,
but coordinated through HHSC

Discussions of consolidation of legal services at
HHSC ongoing at the time of this review

All agencies have their own internal audit staff,
with little coordination through HHSC. HHSC
coordinates or performs enterprise audits.
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Ambiguous decision-making authority shows up in various ways, including
consolidated purchasing. For example, some HHS system agencies have
negotiated separate contracts for managing hardware and software at individual
work stations in their agencies, a service called “seat management.” Given the
huge number of employees with work stations in the system, having one umbrella
contract negotiated by HHSC could result in large savings. However, with
leadership for information technology spread across the system, this unified
approach did not occur.

In another similar example, HHSC recently negotiated a contract to consolidate
service agreements for maintenance and upkeep of office equipment such as
copiers, computers, fax machines, and vehicles. The contract guarantees a 26
percent savings over current service agreement expenses. Although all HHS
system equipment may not be appropriate for contract coverage, based on total
maintenance and repair expenses for system agencies in fiscal year 2013 of
about $115.4 million, the possibility of savings through the contract is likely
in the millions. However, HHSC has taken the approach of allowing system
agencies to voluntarily enter into the contract, rather than mandating its use.
In these situations, which HHSC judges to be beneficial for all system agencies,
decisions and efliciencies languish as a result of HHSC’s fuzzy authority in a
system in which administrative services are not clearly consolidated.

Finally, perhaps owing to their separate agency status, HHSC as well as
other HHS system agencies have their own separate internal audit staffs
and audit plans, with no central authority over the entire group. While
this approach allocates audit resources on separate agency interests needed
to inform management of potential problems, it misses the mark of more
efficiently assigning auditors to projects based on prioritized risk areas across
the system. The HHS system also loses the opportunity for further efficiency
trom combining audit administrative staff and possibly hiring additional auditors
from savings. Having a centralized audit shop improves independence of these
efforts from the operations they oversee, while still allowing dedicated staff
with needed expertise to meet these agencies’ needs.

Statutory language applied to all state agencies requires them to have an internal
audit program.> Whether this requirement currently applies to individual
system agencies is unclear; however, lack of clarity could be seen as unnecessarily
limiting the HHS system from consolidating internal audit functions.

Incomplete consolidation of administrative services may relate
to the competing views of HHS system agencies as “silos”
resistant to change or as client agencies needing support
services to do their jobs.

Various reasons underlie the system’s piecemeal consolidation of administrative
services. One view is that the five HHS system agencies “operate in silos” and
in fundamental ways still do not see themselves as part of a unified system.
'This viewpoint impedes strong central control from HHSC and consolidation
of any type. 'The silo mentality has its cultural roots in the separate agencies
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No plan currently

exists to finish

that existed before consolidation of the system in 2003. Even after merging
12 agencies into five, the legacy of previously independent agencies often
lives on in their new consolidated home. Key system personnel can end up
having divided loyalties between system interests and the interests of their own
separate agency, and consolidated services at HHSC may not always support
their own agency’s interests.

System agencies contend that what some may view as silo mentality could be
agency staft trying to do their jobs and not getting the attention or services
needed from HHSC. They point to past consolidations of administrative
services in which they have lost staff to HHSC to provide services, yet aspects
of the work remained at the agency. System agencies receiving services from
HHSC worry about their basic ability to perform their jobs without having
support staff onsite, who work with program staff on a daily basis, and who
understand and can help address the program’s needs. Agency staft see HHSC,
with its own immense program responsibility as the state Medicaid agency,
as perhaps not the most objective overseer of the system because of a natural
propensity to serve its needs first. System agencies also point to a perception of
condescension and even arrogance by HHSC staff that impedes the harmony

the job of and goodwill needed to achieve consensus on system changes.
cons ol_idating No active plan currently exists to finish the job of consolidating administrative
admlmstrat.lve support services, probably for the reasons outlined above. Without such a
support services. plan, the situation changes slowly with uncoordinated consolidation initiatives
occurring from time to time as strong personalities or outside attention on
some failure in operations dictates.
'The HHS system faces risk in this arrangement. Health and human services
programs are becoming increasingly more complex and expensive, and clear,
torceful decision making in administrative services is needed to support
programs efficiently and save taxpayer dollars. In that complexity and expense,
however, HHSC has an obligation to pay honest attention to the needs of
the system agencies, treating them as true clients of the services provided.
Issues encountered in the three selected support services covered below — I'T
procurement and contracting, and rate
HHS System Budgeted IT Personnel — FY 2013 setting — often trace back to the systemic
cultural problems outlined above but are
ConBt:ladcgz:elgTEs ConBtlrl:c?titre(Sjtaff the shared responsibility of the system
Budgeted (more than (less than as a whole.
Agency | State FTEs six months) six months)
HHSC 734 152 7 Information Technology
DADS 155 22 8 Staffing and responsibility for IT,
DARS 62 10 0 including information security, in the
HHS system is split among HHSC and
DFPS 167 17 4 other system agencies. The chart, HHS
DSHS 276 37 18 System Budgeted I'T Personnel, displays
Total 1394 238 37 the division of staft among the five HHS

system agencies.
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I'T underlies almost every aspect of the system’s work. Internal and external
communications, movement of data and information, and processing of millions
of transactions with clients, all rest on the system’s I'T resources. In addition,
increasing integration of services and supports throughout the system requires
greater compatibility of I'T resources.

HHSC IT’s formal “paper” authority has not resulted in clear
decision-making responsibility, sufficient oversight, and
efficient planning and operation of the system’s IT resources.

In addition to HHSC’s statutory authority over the system’s information
technology, agency policy also specifies that HHSC IT has the responsibility
of planning and managing information resources across the HHS system.
Policy further instructs HHSC to establish an interagency IT structure to
help govern and coordinate system needs.* As a final responsibility, HHSC
oversees information security in the system. These clear leadership directives
do not work out as written in day-to-day operations.

e Key personnel splitamong agencies. Division of staft between HHSCIT
and I'T offices in other agencies complicates decision making. Of particular
note, apart from HHSC, each system agency has its own information
resource manager and information security officer, with technology staff
in each HHS system agency answering to those individuals. This division
of responsibilities among agencies results in diffused rather than clear
lines of authority, an arrangement that complicates decision making when
agencies disagree.

Currently, general state statute requires information resource managers to
report to the executive or deputy executive head of their respective agencies.’
This provision could impede consolidation of all I'T personnel at HHSC
because of the separate agency status of all five agencies within the HHS
system.

e Limited project oversight. In practice, HHSC IT has clear oversight
responsibility for its own agency-specific projects as well as those involving
both HHSC and other system agencies. HHSC IT does not have such
oversight for projects of other system agencies in which HHSC does not
participate.

No policy requires HHSC IT to review or sign off on any I'T procurement
or procurement with a major I'T component outside its own solicitations,
although this check-off sometimes does occur informally. Absent this step,
HHSC lacks a safeguard to help ensure I'T procurements’ compatibility
with existing systems.

HHSC IT has no official role in monitoring major initiatives other than
those it is directly involved in, and owners of other projects across the system
have no formal responsibility to inform HHSC IT when a project is going
off track. Such notifications sometimes come when a project is already
in the ditch. To name one such project, the Department of Aging and

Splitting of IT
staff between
HHSC and system
agencies blurs
HHSC’s overall
authority.

HHSC IT has no
official role in
monitoring major
projects it is not
involved in.
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Disability Services (DADS) began in June 2010 to merge two long-term care
payment information systems into a single system called the Single Service
Authorization System. Three years later, DADS and HHSC halted the
project after costs ballooned from $8.5 million to $15.2 million. If HHSC
and its executive commissioner had been aware of problems and growing
costs, this failure might have been avoided.

Status of Major System Information A review of the December 2013 report of the state’s Quality

Resource Projects — FY 2013 Assurance Team gives some insight into HHS system IT
projects. 'This team, composed of staff from the Legislative
Off Budget Budget Board, the State Auditor’s Office, and the Department

Agency | On Track | or Schedule . . .. .
of Information Resources, provides statistics showing that
HHSC 1 5 only two of the system’s 16 major information projects are
DADS 0 P on time and budget, as depicted in the chart, Status of Major
" System Information Resource Projects. 'The net increase between
DARS 0 ! the original and current budgets for all 16 projects is $118.7
DSHS 1 6 million.® Although good reasons may underlie some of these
DFPS NA NA numbers, they still suggest the need for continued attention

Critical and

detailed IT

planning at
HHSC has not
fully matured.

and careful control of major HHS system I'T projects.

e Fragmented IT planning. HHSC and system agencies comply with state

requirements for high- level strategic planning for I'T. However, critical
and detailed IT planning at HHSC has not fully matured, exposing the
system to future expenditures that are not optimally focused on long-term
needs. Just in the last two years, HHSC I'T has begun to identify I'T needs
for the short-term, which it uses in the development of agencies’legislative
appropriations requests. However, this effort is not a centralized, structured
planning process looking at least three to five years into the future for
the system as a whole to ensure that short-term projects will align with
business drivers and system priorities, and will help meet long-term agency
and system needs.

No specific IT guidelines for the HHS system. Absence of a formal
means of communicating basic policies or procedures hampers coordinated,
consistent I'T operations across the HHS system.

Uncoordinated networks and I'T support. Decentralized I'T administration
and legacy I'T systems have resulted in HHS system networks and support
systems that operate inefliciently. For example, in the Winters complex
in Austin, each of the four HHS system agencies occupying the complex
supports its own local area network and provides desktop services for its
respective staffs, a situation not unique to the system. Multiple networks,
tor example, may prevent full development of standard business practices,
such as the sharing of printers and scanners among staff in colocated
facilities, the use of video conferencing resources across separate agencies,
and the needed support of a mobile workforce. Lack of unified support
also can yield strange service patterns in regional offices outside Austin.
A colocated regional office could have two computers sitting side by side
but belonging to different HHS system agencies. If one computer breaks
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down, I'T support for that agency could be required to fix it, potentially
traveling from another regional office, even if I'T staft from the “wrong”
agency sits in the next room. Separate IT staff

e Inconsistent security measures across the HHS system. HHS policy set
out in 2007 required HHSC to develop an information security program
for the HHS system. The policy charged information security officers from
HHS system agencies to develop security programs for their agencies that
did not conflict with HHSC’s systemwide program.’

At this point, agencies have developed their own security programs, but
their approaches are inconsistent, primarily because systemwide information
security standards and guidelines are optional. These different approaches
make it difficult to efficiently manage the system. Also, different security
systems create inefficiencies in procurement because needs are not standard
and purchasing cannot be efficiently consolidated.

Contracting

'The HHS system depends on contracting to carry out almost every aspect of
its work. Benefits to Medicaid recipients, delivery of services to HHS system
clients, underlying technology for the storage and movement of data and
communications, and other functions, are all dependent
on contracted services. HHSC estimates that contract
expenditures for the system total about $24.1 billion in

could keep one
agency from
fixing computers
for another
agency next door.

HHS System Contract Expenditures

FY 2013

fiscal year 2013, as shown in the chart, HHS System Contract
Expenditures.

Number of
Agency | Contracts Expenditures

HHSC’s statutory responsibilities over contracting include HHSC 8,395 $16,240,258,002

activities to procure goods and services, such as development of DADS 12.706 $5.316.952.628

solicitations up to contract approval; and contract management,

those activities that occur after contract execution, such as DSHS 7,690 $1,812,877,564
monitoring services and enforcing contract terms. DFPS 2,917 $572,009,362
HHS system procurements are either competitive or DARS 2,174 $203,259,793
noncompetitive. The HHS system commonly solicits Total 33,882 | $24,145,357,348

competitive procurements by issuing a request for proposal
(RFP) as well as other competitive types of solicitations. For example, HHSC
selects managed care organizations through an RFP process. A common form
of noncompetitive procurement in the HHS system uses an “enrollment” process
in which an HHS agency awards an enrollment contract to a provider or vendor
based on the entity’s ability to meet minimum qualifications. Providers of
medical or other services often operate through enrollment contracts.

HHSC policy divides procurement and contract management responsibilities
in the system, centralizing procurement under a separate deputy who reports
directly to the executive commissioner and leaving contract management to
HHS agencies or HHSC’s own program or administrative divisions.® The
centralized procurement and contracting office at HHSC has responsibilities
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HHSC has
not finished
developing
contract
management
tools required
since 1999.

Obtaining a
systemwide list
of contracts took
exceptional effort.

beyond procurement, including offering technical assistance and coordinating
various systemwide contracting activities on occasion.

HHSC’s centralized procurement and contracting office has
yet to develop clear oversight authority for certain types of
procurements and is missing required tools for managing
system contracting.

e Unclear role over enrollment contracts. HHSC appropriately pays most

attention to competitive procurements because these are procedurally
complex and must meet tightly defined standards of fairness and vendor
selection. However, enrollment contracts often involve large sums paid
to groups of providers, and should not be totally excluded from attention.
This centralized office’s role in these procurements, while evolving, has not
been clearly defined in practice.

Long-standing absence of required management tools. Since 1999,
statute has required HHSC to develop the following:

— acontract management handbook that establishes consistent contracting
policies and practices for the HHS system;

— a single contracting risk analysis procedure that each HHS system
agency must comply with that identifies contracts requiring enhanced
contract monitoring and that coordinates contract monitoring efforts
in the system; and

— acentral contract management database identifying all HHS system
contracts.’

'These requirements were put into statute for a reason. Managing a complex
universe of contracts without these tools increases the risks of contracting
problems, with the potential for significant harm to individuals and to the
state. For the state to entrust such sensitive responsibilities affecting the
health and well-being of vulnerable populations to outside parties through
contractual arrangements requires such effort to ensure the integrity of the
entire system.

As of September 2014, HHSC had not completed and initiated use of these
tools, although efforts seem to be close to completion on the risk analysis and
handbook. HHSC is currently considering a procurement for the database.

Sunset staft experienced firsthand the need for a contract database. Responding
to a request for a list of contracts for all HHS agencies to show the scope
of contracting systemwide, HHSC coordinated the information gathering,
but the effort took three months from request through corrections to final
delivery, and HHSC could not ensure that the data is complete, consistent,
or reliable.
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Lack of a contract management handbook increases risk that contract managers
are uninformed as to standard enterprise procedures and best contract
management practices. Having no single contracting risk analysis procedure
in common use carries its own risk of failing to identify and appropriately
monitor high-risk contracts. Failure to maintain a comprehensive central
contract management database also means failure to have a complete picture
of the contracting going on in the system, to keep track of problematic
contracts, and to produce timely and accurate reports for upper management
and oversight entities.

e Weak and informal monitoring. Agency policy and practice does not
specifically define the extent of authority for HHSC’s central procurement
and contracting office in contract monitoring actions. Monitoring does
occur, at least informally, for contracts in which HHSC is involved, but
monitoring practices fade for agency-specific contracts. Some of these
contracts cost millions, such as DADS’ Single Service Authorization
System, that failed in its original conception after the expenditure of $15.2
million. Although the primary responsibility of the operating agency, in
reality, accountability does not and should not stop with that agency’s
commissioner, but reaches up to the executive commissioner as the final
person in charge.

Currently, procedures do not require the executive commissioner’s signature
on major or high-risk contracts “owned”by HHS system agencies other than
HHSC. In addition, HHSC has not created a formal policy defining an
ongoing and formal reporting structure for the entire system that shows for
large contracts any corrective action plans, their status, and any liquidated
damages assessed and collected. Finally, procedures do not define a dependable
means of escalating attention on large and problematic contracts to HHSC’s
central procurement and contract office, and ultimately the executive
commissioner, before problems become unfixable.

HHSC’s procurement and contracting office has not yet
developed sufficient assistance and communications channels
with system agencies.

e Insufficient technical support to client agencies and programs. When
agencies lose their own designated offices for activities like procurement
and contracting, they lose their ready source for basic information to help
them be good consumers of services, make their needs known, and know
what questions to ask. HHSC has recently and appropriately begun to
develop this function more systematically, but it is a long way from maturity.
The system needs this kind of centralized help to ensure that agencies
take the steps to properly develop, monitor, and strictly enforce contracts.

e No designated points of contact in system agencies. The current
communication arrangement between HHSC and HHS system agencies
lacks a standard and designated point of contact within each agency to serve
as contracting liaisons to provide the needed two-way flow of information.

The HHS system
lacks a formal
policy and
process for
reporting on
large contracts.

HHSC’s technical
support for
system agencies’
contracting is a
long way from
maturity.
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Contracting

is high risk,

with system
expenditures of
$24.1 billion in

fiscal year 201 3.

The lack of such contacts impairs the effective flow of communication
between the central office and system agencies.

e Lackofcentralized training policies and designated training role. HHSC
policy does not explicitly define the training role of its central procurement
and contract office in the system. A leadership role in training is appropriate
for this central oversight office, but lack of explicitly stating that role leaves
it open to question across the system.

Legislation enacted in 2013 strengthens requirements for contract management
training, mandating that contract managers receive certification from the
comptroller’s office by September 1, 2015. 'This legislation also requires
abbreviated training for agency governing bodies.™

HHSC’s central procurement and contract office has taken a central role in
coordinating HHS staff compliance with this training, a duty appropriate to
its general oversight of contracting in the system. Although the legislation
covers training for policy bodies, HHSC’s executive commissioner is not
explicitly covered as a single appointed executive head. A contract training
policy would be appropriate for the executive commissioner or other high-
level staff, given the system’s dependence on contracting.

Despite recent efforts, the history of contract oversight in the
HHS system indicates the need for greater sophistication in
system contracting.

Contracting is deceptively hard to do well. Agencies must maintain close
collaborative ties with independent contractors to ensure mutual understanding
of often very complex tasks and needs, but also maintain sufficient distance to
enforce compliance when contract terms are not met. In the HHS system, the
multimillion dollar size of many contracts, the everyday demands of running
programs, and the tendency for agencies to act on their own add complications
to consistent and high-quality contracting.

Although HHSC is in the process of addressing them, the contracting
deficiencies mentioned before, such as the absence of the statutorily required
system contract management handbook or reliable contracting database, suggest
that high-level HHS system executive management needs a more sophisticated
approach to contracting in this difficult environment. Much is at risk if
contracting is not done well. In fiscal year 2013, the system expended $24.1
billion on contracts. HHSC alone had contracting expenditures of more than
$16 billion. Among these, critical contracts with managed care organizations
serving the Medicaid program totaled more than $10 billion, a contract with
an enrollment broker for support services related to eligibility operations for
Medicaid and various other programs accounted for $112.2 million, and a
contract with the claims administrator for the Medicaid program represented
another $358.1 million.
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Actual experience also suggests a hard-learned lesson for HHSC regarding
contract oversight. HHSC’s claims administrator contract with the Texas
Medicaid and Healthcare Partnership (TMHP) is a recent example of a
large, high-risk engagement that went off track. Those responsible for various
components of the contract were spread across HHSC, DADS, and the
Department of State Health Services (DSHS), with responsibilities not
only for monitoring many contract requirements, but also for other full-time
duties."! After problems ensued, the agency cancelled the contract in May
2014. 'The state followed that action with a suit against the company, alleging
various well-publicized breaches of contract related to prior authorization
of orthodontic services. However, several aspects of the contract itself and
HHSC’s handling of it have come under scrutiny as well. The accompanying
textbox describes the recent findings of the U.S. Department of Health and
Human Services Office of Inspector General report on the prior authorization
process for orthodontic services in the TMHP contract.

U.S. Office of Inspector General
Report on the TMHP Contract

'The U.S. Department of Health and Human Services’ Office of Inspector General (OIG)
issued a recent report in which it found that HHSC did not ensure that the TMHP prior
authorization process was used to determine medical necessity of orthodontic services and
did not ensure that TMHP followed Medicaid policies and procedures when determining
medical necessity.?

In its response, HHSC acknowledged that it “relied to its detriment on ... TMHP to
manage the Medicaid orthodontia prior authorization program effectively in compliance
with HHSC’s policy for orthodontia services.” HHSC further replied that “(b)y failing
to follow the approved policies and procedures, (the contractor) not only violated its
contractual obligations, but opened the door to potential fraud by unscrupulous orthodontic
providers who could exploit (the contractor’s) lax prior authorization process by receiving
Medicaid reimbursement for orthodontic services the providers knew, or should have
known, were not medically necessary.”®

Ultimately, the U.S. OIG concluded, “We maintain that TMHP’s deficiencies were due
to a lack of State agency oversight because the State agency is responsible for contractor
compliance.”"

Better contracting requires the continuing leadership of HHSC’s executive
management and the commitment of high-level managers throughout the system.
'The system currently lacks formal processes for focusing that commitment.
At one point, the central procurement and contract office participated in
an enterprise contract council, which could have been one such vehicle, but
the council was disbanded in 2013. Whatever the mechanism, cross-system
emphasis needs to be given to contracting to improve this function and help
avoid repeating costly mistakes.

The HHS system
lacks processes
for focusing high-
level leadership
specifically on
contracting.
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Fragmented rate
setting can result
in inconsistent
rates for similar
services.

Rate Setting

HHSC sets Medicaid rates for any agency operating a Medicaid program, but
many non-Medicaid programs requiring payment rates operate in the system.
'The Medicaid program alone requires the development of close to 200,000 rates,
generally updated annually or biennially, and covering rates for managed care
organizations, acute care services, long-term services and supports, hospital and
clinical services, and other services.” The other system agency that continues
to have extensive rate setting activities is DSHS, which sets numerous rates
for non-Medicaid programs. The great majority of these, around 700, relate
to its Family and Community Health Services Program.

Lack of consolidated rate setting can result in inconsistent
rates and methodologies, too little assurance of rate-setting
expertise, and loss of taxpayer dollars.

e Possible rate inconsistencies. Different rates may be appropriate for
the same service if, for instance, a higher rate may be needed to attract
providers in a remote location. Rate difterences, however, may also occur
for no apparent good reason. In early 2013, HHSC Rate Analysis reviewed
the Department of Assistive and Rehabilitative Services’ (DARS’) rates
on direction of HHSC management after problems emerged in DARS’
Post-Acute Brain Injury program. HHSC concluded that the vast majority
of DARS rates for medical services with an equivalent Medicaid service
appeared to be much higher than the Medicaid rate for the same service,
and that no compelling reasons for the differences appeared to exist.

In addition to its cost implications, variances of this nature are unfair to
providers, who may receive more or less, when providing the same service
in an agency program, or even across agencies. This situation can lead to
providers choosing to offer service only in the higher rate programs, leaving
the other programs with lower rates struggling to maintain their network
of providers.

This lack of consistency could have been avoided if rate setting were
consolidated in one location. HHSC leadership apparently came to the
same conclusion in March 2014, transferring most rate-setting responsibilities

tor DARS to HHSC on a staggered basis.

e No assurance of expertise or process. In addition to consistency,
consolidated rate setting also accomplishes centralization of expertise in
a visible, professional staff that uses a proven process. These characteristics
may not be present in other agencies’ rate-setting activities.

e Possible lack of separation from the program. Program staff in other
agencies may also be involved in rate setting, whereas at HHSC, rate
setting is independent of programs such as Medicaid or CHIP. Staff’s
close working relationship with programs could result in a loss of objectivity
that could influence rates for contracted providers.
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Further transparency in setting rates for managed care
organizations should be examined.

Transparency in rate setting is critical to produce confidence in the fairness

and accuracy of rates. Although rate setting overall is accomplished openly,
room for improvement still remains, as discussed below.

More information for calculating capitated rates. HHSC makes available
large amounts of data to managed care organizations to help them determine
how the agency calculates their capitated rates. In a few areas, HHSC may
not provide enough detail early enough in the process for the managed
care organizations to more easily understand various adjustment factors,
causing additional questions to arise in the rate-setting process.

Short time to review draft capitated rates. Because of deadlines set
by the federal Centers for Medicare and Medicaid Services and other
limitations in receiving timely and required data, HHSC recently has
sent managed care organizations draft rates and associated data just a few
days before meeting with them as a group to go over those preliminary
rates. The schedule gives managed care organizations little time to digest
the information and prepare questions, although limited time is available
for separate discussions between managed care organizations and HHSC
after the group meeting and before HHSC sets final rates.

Recommendations

As mentioned previously, this issue addresses system support services in the context of the HHS system’s
current organizational arrangement. The recommendations that follow also apply in concept and are
easily adaptable to the treatment of administrative services in the proposed reorganized system set out
in Issue 1.

Consolidation of Administrative Support Services — Management Action

2.1 Direct HHSC to further consolidate administrative support services.

Consolidation plan. HHSC, in consultation with other HHS system agencies, should develop a
consolidation plan, including a schedule with milestones, for reviewing and implementing consolidation
changes. Some administrative functions, such as human resources, already are generally consolidated,;
other administrative functions, such as contract management in system agencies, are not appropriate
for consolidation at HHSC. However, the plan should review each administrative function and
their major components and make a determination as part of the written plan as to the desirability
of further consolidation. The plan should address functions currently named in statute, including
strategic planning and evaluation, audit, legal, I'T) contracting, financial management, accounting, rate
setting, and facilities management. The plan may also address other items that HHSC considers its
final responsibility, such as, potentially, privacy considerations. As part of this plan, HHSC should
also evaluate mechanisms for assigning or otherwise dedicating staff to the system agencies to provide
the proximity and expertise to serve their needs.
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e Principles. The HHS system should use the following guidelines in considering consolidations.

— Consolidation should result in clearly placed accountability to eliminate confusion as to who
bears the ultimate responsibility.

— The agency should stagger transfers so problems that occur are kept manageable and do not
overwhelm the system with simultaneous change.

— Consolidation should occur in consultation with system agencies to ensure responsiveness to
their needs as clients of support services.

®  HHSC should develop, in consultation with system agencies, agreements setting out
measurable goals that HHSC is expected to meet. Service should be as good, if not better,
as that existing before the consolidation. Agencies should have the ability to seek permission
from the executive commissioner to find alternative ways to address their needs it HHSC
fails to meet them.

®  HHSC should take steps to ensure that large agencies and programs, such as HHSC and
Medicaid, do not end up first in line to receive necessary services, but that small programs in
smaller agencies, such as DARS and DFPS, also receive support adequate to meet their needs.

B Staff providing services consolidated in HHSC should be located close to those requiring
those services to help ensure an understanding of program needs and quick and responsive
action.

— Consolidation of staff should be accomplished so that parts of the system losing staff have
adequate resources to carry out remaining duties.

— HHSC and HHS agencies should establish clear points of contact and responsibility for each
consolidated function.

— Each consolidation should be formally and clearly documented and communicated in a common
format that lays out in detail responsibilities, contact points, transfer of personnel, budget
considerations, and other items critical to the support service under consideration.

Statutorily authorize HHSC to establish a centralized internal audit staff under
HHSC’s control for all HHS agencies.

The statute should clearly exempt individual system agencies from the requirement that all state agencies
have an internal audit, clearing the way for possible internal audit consolidation, if such a determination
is made.

Information Technology — Management Action

2.2 Direct HHSC to take the following steps to improve the accountability for, as well
as the planning and integration of, information technology and information security
in the HHS system.

e Consolidate all I'T personnel under HHSC control. HHSC should consolidate within HHSC
IT agencies’ information resource managers, information security officers, and related staff. Care
should be taken to ensure that HHS system agencies have sufficient and readily available I'T support
to meet their needs. HHSC should address specific I'T functions and services that would result
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in efficiencies and cost savings through consolidation. Consolidation would address confusion in
responsibilities and promote a centralized vision for I'T in the system.

e Give clear authority for overseeing HHSC system I'T. HHSC should clearly define and direct in
policy that HHSC IT sign oft on any I'T procurement or procurement with a major I'T component,
regardless of the originating agency. HHSC IT should also have clear authority and top management
support to monitor all major IT projects with high risk, or other projects as deemed necessary,
throughout the system. Strengthened monitoring would help ensure overall compatibility of I'T
throughout the system and catch and fix emerging problems before they become unsolvable.

e Prepare and maintain a comprehensive I'T plan. HHSC guidelines should require that HHSC
IT, in consultation with HHS system agencies, develop a comprehensive plan of information
technology projects looking forward at a minimum three years that aligns with the program’s vision,
strategy, needs, and priorities. The plan, which could be included as part of the strategic planning
process, should prioritize projects by agency and within the HHS system, and should be updated in
conjunction with development of HHS system legislative appropriations requests. HHSC’s executive
commissioner should sign off on the plan. AnIT plan developed and used with commitment would
give the system a roadmap to more successful, integrated operations.

e Develop guidelines. The HHSC executive commissioner should adopt a set of guidelines setting out
the responsibilities of HHSC I'T and HHS system agencies for information technology, working with
the Department of Information Resources as appropriate. The guidelines would leave no question
that HHSC IT has the authority to take actions to increase the efficiency and accountability of
information technology in the system. The guidelines would be developed by HHSC I'T and reviewed
for comment by each HHS system agency. The guidelines would summarize basic processes to be
tollowed by HHSC, as well as system agencies, in developing IT projects, including a summary of
steps required to comply with state requirements for reporting to state oversight entities such as
the Quality Assurance Team. Guidelines would go far to clarify responsibilities and procedures

tor HHS system I'T, and go hand in hand with the consolidation of I'T personnel within HHSC.

e Consolidate authority for system networking and customer support. Consolidating these functions
in HHSC IT would promote development of integrated HHS system networks and eliminate
inefficiencies in computer support for employees.

e Putin place an HHS security system meeting consistent minimum standards. HHSC guidelines
should require that HHSC set,and HHS system agencies comply with, minimum security standards
for the system. HHS system agencies could establish more stringent requirements as their needs
dictate. The sensitive information maintained in the system requires careful and coordinated oversight
to protect sensitive information and quickly and efficiently deal with any security issues that may arise.

Statutorily exempt HHS system agencies from the general state requirement that
each state agency’s information resource manager report to the executive head
of the agency.

This exemption would allow information resource managers in each HHS system agency to report to
HHSC rather than the executive heads of their respective agencies. This change would facilitate the
general recommendation to consolidate I'T functions and personnel at HHSC.
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Contracting — Management Action

2.3 Require HHSC to take the following actions to better define and strengthen its role
in both procurement and contract monitoring.

e Clarify and standardize HHSC’s role over enrollment contracts. Although becoming more defined,
the role of HHSC’s centralized procurement and contract office over enrollment contracts has not
been clearly developed. HHSC’s role over these contracts, along with other roles in procurement
and contracting, should be clearly defined in policy to avoid confusion, improve oversight, and help
ensure standard and consistent contracting practices.

e Complete, maintain, and update the statutorily required contract management handbook, risk
analysis procedure, and central contract management database. The handbook and risk assessment
have been in development throughout the course of the Sunset review. HHSC should ensure the
newly created and statutorily required contract management guide and risk assessment are kept up
to date and followed by HHS system agencies. HHSC’s procurement and contract shop should
oversee agencies to ensure compliance with the principles in the guide and risk assessment. The
guide should clearly outline roles of HHSC’s procurement and contract office and system agencies
in procurement and contract management. In addition, the contract management database should
be completed as soon as budget and technology allow. The database should include all types of
contracts for the system and enable quick and timely retrieval of contract information considered
basic to managing system contracts. These efforts would bring HHSC in line with statute and
provide essential tools to oversee procurements and monitor contracting generally.

e Strengthen monitoring of contracts at HHSC. HHSC should develop policies to accomplish
the following:

— require the executive commissioner’s signature on large or complex contracts managed by any
of the HHS system agencies, or develop other clear processes for high-level oversight of such
contracts, if the burden on the executive commissioner becomes too great;

— require development of a formal policy defining an ongoing reporting structure that shows for
large contracts any corrective action plans, their status, and any liquidated damages assessed and
collected; and

— define a means of escalating attention on large and problematic contracts to HHSC’s central
procurement and contract office, and ultimately, the executive commissioner.

These policies would improve HHSC'’s ability to spot problems and resolve them early in the process,
regardless of which agency they occur in.

While HHSC’s high-level monitoring of contracts should be strengthened, these recommendations
do not imply that day-to-day management of contracts should be removed from the agency programs
those contracts support. Staff running programs need to understand contract requirements and
appropriately manage their contractors.

2.4 Direct HHSC’s procurement and contract office to improve assistance to and
communications with system agencies as follows.

e Strengthen technical assistance to system agencies. HHSC should continue strengthening its
efforts in this area to help understand and meet the needs of clients throughout the system. This effort
should also include ensuring and documenting adherence to policies, awareness of respective roles
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of central office and system agencies, and effectiveness in managing contracts, including monitoring
performance measures and submission of deliverables.

e Designate points of contact within HHSC and each HHS system agency. These points of contact
would facilitate procurement and contracting-related communications between agency personnel
and HHSC, making it clear who to go to for getting questions answered and problems resolved.

e Takeamore active role in training. HHSC procedures should establish contract training requirements
for HHS system leadership, including at least the executive commissioner and commissioners of
each agency, as well as those serving as the agencies’second in command. In addition, procedures
should require HHSC’s central procurement and contract office to develop training requirements for
agency personnel involved in contract development and management, and oversee and coordinate
contract-related training required by the state for contract management personnel. Building a bigger
pool of better trained personnel for contract development and management is critically important
in a human services delivery system that depends on contracting.

2.5 Direct HHSC to develop ways to apply focused, high-level attention to system
contracting.

HHSC executive management should consider various mechanisms for focusing needed resources and
attention on contracting, including reinstating some form of the disbanded enterprise contract council
as a place to spearhead discussion of contracting issues and solutions. Whatever the mechanism,
characteristics of a focused approach to improving contract management should include, among others:

e leadership of HHSC management, including the clear involvement of the executive commissioner;
e involvement of all major contract owners throughout the system;

e awareness that one size does not fit all when developing contracting processes;

e emphasis on ways to provide focused technical assistance and training to contract managers;

e consideration of ways to structure contracting to help ensure close coordination with the contracted
entity while still maintaining objectivity when assessing contractor compliance;

e cmphasis on measuring outcomes of contracts through appropriate performance measures; and

e structured ways to implement best practices gleaned from outside sources and lessons learned from
the rich store of contracting experiences found in the HHS system.

This type of focus helps promote ongoing improvement in contracting, more consistency in structure
and operations across the system, and high-level attention and accountability on major contracts.

Rate Setting — Management Action
2.6 Consolidate rate setting for the HHS system at HHSC.

HHSC should establish this consolidation in policy, determining a transition schedule for moving
different types of rates to HHSC in stages, along with any identified staff. When staft are transferred,
care should be taken not to reduce an agency’s staft below a level that unreasonably increases workload
for remaining employees. The transition would also identify contracted services in agencies whose
underlying payments are not based on standard rates and thus are not appropriate for rate analysis, such
as, potentially, negotiated fees determined through contract deliberations.
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Consolidation of rate setting would promote the consistent review of the same or similar rates with
consistent methodologies; reduce the possibility of setting unjustifiably different rates in difterent parts
of the system for the same service; and make available expert staff for rate setting that are separate from
the programs whose contractors have large interest in, and possible influence on, rates that are set.

2.7 Improve transparency in setting capitated rates.

e Additional information to managed care organizations. HHSC should consider providing additional
information to managed care organizations so that these entities can independently calculate various
factors making up their capitated rates. If achievable, availability of this information would remove
a point of contention between managed care organizations and HHSC.

e More time for managed care organizations to review preliminary capitated rates. Currently, this
span of time can be only several days, making analysis of HHSC data provided to managed care
organizations difficult. HHSC is looking for ways to provide managed care organizations with
information in time to be of greater use in rate setting, adding more rationality to the process.

Fiscal Implication

'The consolidations called for in these recommendations would result in significant administrative
efficiencies, reducing costs, or more efficiently offering services to clients, but the specific items or areas
positively affected cannot be foreseen and estimated. For example, decisive direction to consolidate
separate agencies’ I'T contracts for supporting employee work stations would save money. The same sorts
of savings would potentially accrue from consolidation of service agreement contracts for maintenance
and upkeep of equipment. While perhaps not appropriate for all maintenance, potential for large savings
exists, considering HHS system maintenance expenditures of about $115.4 million in fiscal year 2013.
Even a minimal 5 percent average savings would result in about $6 million saved. In addition, savings
of just 0.1 percent in overall system contracts would be $24 million. Other, less quantifiable but more
important long-term efliciencies would result simply from better and more consistent administrative
decision making across the system.

Consolidation of rate setting at HHSC would likely require increased staff in the affected HHSC office
to carry out the additional workload appropriately. However, this increase could occur through transfer
of some reasonable portion of rate-setting staft from other agencies or other adjustments in system
staffing at no significant additional cost to the state.
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1 Section 531.0055(d), Texas Government Code.

2 Section 531.0055(g), Texas Government Code.

3 Section 2102.005, Texas Government Code.

4 HHS Circular C-009, “Health and Human Services Enterprise, Information Technology Governance Policy,” April 27, 2010.
5 Section 2054.075, Texas Government Code.

6 Quality Assurance Team, 2013 Annual Report: Overview of Major Information Resources Projects Reported to the Quality Assurance Team,”
accessed May 25,2014, http://qat.state.tx.us/1046_2013_QAT_AnnualReport_112613.pdf.

7 HHS Circular C-21,“HHS Enterprise Information Security Policy,” July 31, 2007.

8 Action memorandum from Wayne Wilson, Deputy Executive Commissioner for Procurement and Contracting Services, to the

Executive Commissioner, March 12, 2013.
9 Chapter 1460 (H.B. 2641), Acts of the 76th Texas Legislature, Regular Session, 1999.
10 Chapter 1227 (S.B. 1681), Acts of the 83rd Texas Legislature, Regular Session, 2013.

11 Health and Human Services Commission, Self-Evaluation Report, p. 220, accessed August 26, 2014, https://www.sunset.texas.gov/
public/uploads/files/reports/Health%20and%20Human%20Services%20Commission%20SER%202013%2084%20Leg. pdf.

2 ys Department of Health and Human Services, Office of Inspector General, Prior Authorization of Medicaid Orthodontic Services in
Texas (A-06-12-00039), (U.S. Department of Health and Human Services, August 2014), pp. 3 and 4.

13 TIbid., pp. 9 and 11.
14 Ibid., p.6.

15 HHSC, Self~Evaluation Report, p. 87.
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RESPONSES TO ISSUE 2

Recommendation 2.1
Direct HHSC to further consolidate administrative support services.

Statutorily authorize HHSC to establish a centralized internal audit staff under
HHSC’s control for all HHS agencies.

Health and Human Services Commission Response to 2.1

'The agency supports the recommendation to further consolidate administrative support services
at HHSC, as well as the portion of the recommendation statutorily authorizing HHSC to
establish a centralized internal audit staff under HHSC’s control. 'The agency is already taking
steps to improve coordination and consolidate some administrative functions from the other four
health and human services agencies, including facility management and space planning, financial
management, communication, legal, external relations, and I'T. The agency believes consolidating
these support services will result in increased efhiciencies, streamlined and standardized processes,
reduced administrative costs, and better support for the programs that serve Texans. (Kyle Janek,
M.D., Executive Commissioner — Health and Human Services Commission)

For 2.1
Regina Blye, Executive Director — Texas State Independent Living Council, Austin

John A. Cuellar, Chair — Aging and Disability Services Council

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 2.1

None received.
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Recommendation 2.2

Direct HHSC to take the following steps to improve accountability for, as well as
planning and integration of, information technology and information security
in the HHS system.

Consolidate all IT personnel under HHSC control.

Give clear authority for overseeing HHSC system IT.

Prepare and maintain a comprehensive IT plan.

Develop guidelines.

Consolidate authority for system networking and customer support.

Put in place an HHS security system meeting consistent minimum standardes.

Statutorily exempt HHS system agencies from the general state requirement
that each state agency’s information resource manager report to the executive
head of the agency.

Health and Human Services Commission Response to 2.2

The agency supports these recommendations. As discussed in the agency’s response to
Recommendation 2.1, HHSC is in the process of consolidating some I'T functions from
the other HHS agencies. Fully consolidating I'T at HHSC will provide clearer authority for
overseeing I'T and create an integrated process for approving new I'T projects. The agency also
believes allowing information resource managers to report directly to HHSC, instead of the
commissioner of each HHS agency, would strengthen HHSC’s efforts to consolidate and create
a single process for overseeing I'T. (Kyle Janek, M.D., Executive Commissioner — Health and
Human Services Commission)

For 2.2
John A. Cuellar, Chair — Aging and Disability Services Council

Cathy Cranston — Personal Attendant Coalition of Texas, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Bob Kafka, Organizer - ADAPT of Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin

John Theiss, Ph.D., Board Chair and Lynn Lasky Clark, President and CEO — Mental Health

America of Texas, Austin
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Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 2.2

None received.

Modifications

1. Consider establishing a unit within enterprise I'T to operate as I'T management consultants to

the program areas as needed. (Ken Pool, M.D., President — Texas e-Health Alliance, Austin)
2. Direct HHSC to identify, catalog, and replace or combine all “below the radar” applications (e.g.,

Excel spreadsheets or Access databases used to augment functionality of main applications)
with fully vetted technology approaches that can be supported and maintained. (Ken Pool,
M.D., President — Texas e-Health Alliance, Austin)

3. Direct HHSC to review the use of change orders and add-ons by I'T contractors to make
procurements and their implementation transparent, consistent, and accountable, and review
the role the Department of Information Resources plays in HHSC procurements. (Ken
Pool, M.D., President — Texas e-Health Alliance, Austin)

4. Direct HHSC to consider for federation, or decentralized application-level maintenance I'T
applications that are mission critical exclusively to an individual department or agency, since
full consolidation into central I'T represents significant financial, cultural, and operational

challenges. (Ken Pool, M.D., President — Texas e-Health Alliance, Austin)

5. Direct HHSC, as part of its overall I'T plan, to dedicate resources to assess, recommend,
and develop a future state consolidated I'T share service operating model and also develop a
detailed implementation road map for achieving the future state model. (Ken Pool, M.D.,

President — Texas e-Health Alliance, Austin)

Recommendation 2.3

Require HHSC to take the following actions to better define and strengthen its
role in both procurement and contract monitoring.

e C(larify and standardize HHSC's role over enrollment contracts.

e (Complete, maintain, and update the statutorily required contract management
handbook, risk analysis procedure, and central contract management database.

e Strengthen monitoring of contracts at HHSC.

Health and Human Services Commission Response to 2.3

'The agency agrees with the recommendation and is currently developing a contract management
handbook. HHSC looks forward to continuing to improve its procurement and contract
monitoring functions so the agency can easily identify and quickly resolve any potential problems.
(Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)
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For 2.3

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
John A. Cuellar, Chair — Aging and Disability Services Council

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Susan Murphree, Senior Policy Specialist — Disability Rights Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 2.3

None received.

Modification

6. Require HHSC to consider new approaches to the development of contract requests for
proposals (RFPs) that shorten the process and yield succinct and clear documents that
encourage innovation and enable flexibility. HHSC should shorten the procurement
award process and also establish a standardized process to evaluate and consider emerging
technologies in specific markets as part of its hardware and software procurement strategy.
HHSC should also post any changes in a vendor’s contract status and breadth on its website
where they are easily accessible and identifiable. (Ken Pool, M.D., President — Texas e-Health
Alliance, Austin)

Recommendation 2.4

Direct HHSC’s procurement and contract office to improve assistance to and
communications with system agencies as follows.

e Strengthen technical assistance to system agencies.
e Designate points of contact within HHSC and each HHS system agency.
e Take a more active role in training.

Health and Human Services Commission Response to 2.4

'The agency supports this recommendation and is committed to strengthening technical assistance
to system agencies, designating points of contact within each agency, and taking a more active
role in training. (Kyle Janek, M.D., Executive Commissioner — Health and Human Services
Commission)
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For 2.4
Regina Blye, Executive Director — Texas State Independent Living Council, Austin

John A. Cuellar, Chair — Aging and Disability Services Council

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 2.4

None received.

Recommendation 2.5

Direct HHSC to develop ways to apply focused, high-level attention to system
contracting.

Health and Human Services Commission Response to 2.5

The agency agrees with the recommendation. (Kyle Janek, M.D., Executive Commissioner —
Health and Human Services Commission)

For 2.5
John A. Cuellar, Chair — Aging and Disability Services Council

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 2.5

None received.
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Recommendation 2.6
Consolidate rate setting for the HHS system at HHSC.

Health and Human Services Commission Response to 2.6

The agency agrees with the recommendation. (Kyle Janek, M.D., Executive Commissioner —
Health and Human Services Commission)

For 2.6
John A. Cuellar, Chair — Aging and Disability Services Council

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 2.6

None received.

Modification

7. Ensure communication and collaboration between Rate Setting and the new Policy and
Performance Office to ensure that rates accurately reflect costs and savings associated
with rules, policy, and quality performance requirements promulgated by the Policy and
Performance Office. (Marina Hench, Director of Public Policy — Texas Association for
Home Care and Hospice, Austin)

Recommendation 2.7
Improve transparency in setting capitated rates.

Health and Human Services Commission Response to 2.7

The agency agrees with the recommendation. HHSC is currently looking at ways to share
information in a timelier manner that can be used by managed care organizations in the rate setting
process. The agency looks forward to continuing to partner with managed care organizations and
come to a mutually beneficial solution. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)
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For 2.7
John A. Cuellar, Chair — Aging and Disability Services Council

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 2.7

None received.

Modification

8. Form an internal rate setting subcommittee which could review all pertinent factors to
consider when setting rates and perhaps develop a rate model. (Ebony Hall, Chair — Tarrant
County Disproportionality and Disparities Advisory Council, Arlington)

Modifications to Issue 2

9. Develop a plan to reduce the number of contracted services outsourced and consider in-
house operations of such services, including key/core services critical to and/or related to key
operations within all HHS systems. (Ebony Hall, Chair — Tarrant County Disproportionality
and Disparities Advisory Council, Arlington)

10. To support transparency in rate setting, direct the Health and Human Services Commission
to continue collecting data about utilization, workforce trends, and provider costs through
the continued collection of cost reports. (Marina Hench, Director of Public Policy — Texas
Association for Home Care and Hospice, Austin)
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CommissioN DEcisioN ON ISSUE 2

(DECEMBER 2014)

'The Sunset Commission adopted all of the staff recommendations in Issue 2.

FINAL RESULTS ON ISSUE 2

(Jury 2015)

The following Sunset management recommendations were initially drafted in the context of the
Health and Human Services system’s five-agency configuration. The recommendations also apply
in concept and are easily adaptable to the treatment of administrative services in the reorganized
system as adopted in Senate Bill 200.

Legislative Action — S.B. 200

Recommendation 2.1 — While initially adopted as a management action by the Sunset Commission
directing HHSC to further consolidate administrative support services according to a plan following
specific principles of organization, much of this recommendation was placed in statute through
Senate Bill 200 to emphasize the Legislature’s interest in properly implementing administrative
consolidation. The bill also removed a statutory barrier to forming a centralized internal audit staff
for the health and human services system under HHSC’s control.

Management Action

Recommendation 2.2 — Directs HHSC to improve the accountability, planning, and integration of
information technology in the health and human services system by consolidating all I'T personnel
under HHSC control; clearly establishing HHSC IT’s authority for overseeing IT in the system;
and preparing and maintaining a comprehensive IT plan. The recommendation also removes a
statutory impediment to consolidating information resources functions for the health and human
services system at HHSC, an issue resolved in Senate Bill 200. This bill addresses the consolidation
of I'T, along with other administrative services, according to a transition plan that gives particular
attention to proper operation of the I'T support function.

Recommendation 2.3 — Requires HHSC to better define and strengthen its role in both procurement
and contract monitoring by clarifying and standardizing HHSC’s role over enrollment contracts;
completing and maintaining certain statutorily required elements; and strengthening monitoring
of contracts at HHSC. Although not Sunset legislation, Senate Bill 20 incorporates several of
these management concepts into general state law for large contracts. These provisions include
requirements for an agency to develop internal contracting systems that track corrective action plans
and liquidated damages; for approval of large contracts by an agency’s board or governing official;
and to inform an agency’s board or governing official on potential contracting issues.
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Recommendation 2.4 — Directs HHSC’s procurement and contract office to improve assistance
to and communications with system agencies.

Recommendation 2.5 — Directs HHSC to develop ways to apply focused, high-level attention
to system contracting.

Recommendation 2.6 — Consolidates rate setting for the health and human services system at

HHSC.

Recommendation 2.7 — Improves transparency in setting capitated rates.
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IssUE 3

Fragmented Administration of Medicaid Leads to Uncoordinated
Policies and Duplicative Services and Could Place Future Transitions

to Managed Care at Risk.

Background

Medicaid is a jointly funded state-federal healthcare
program created in 1967. Medicaid primarily provides
health coverage to low-income children, pregnant
women, people age 65 and older, as well as people
with disabilities. Medicaid pays for acute care and
long-term services and supports, examples of which
are provided in the textbox, Medicaid Services. In
fiscal year 2013, the total Medicaid budget was $24.2
billion, with approximately 41 percent or $9.9 billion
funded by the state, providing healthcare coverage to
about 4.7 million Texans.

Medicaid Services

Acute care: doctor visits, inpatient and outpatient
hospital visits, lab, pharmacy, and x-ray services

Long-term services and supports: home and
community-based services, nursing facility services,
and services provided in intermediate care facilities
for people with intellectual and developmental
disabilities

'The health and human services system manages Medicaid through two systems. Medicaid payments
have historically been through a fee-for-service model in which Medicaid providers bill the state for each
service rendered to a Medicaid client. Today, that model is shrinking as the system moves to managed

care, an approach by which the state contracts with managed care organizations to coordinate clients’

care across all providers treating the client for covered services.

About three million, or 82 percent, of Medicaid members were enrolled in managed care in fiscal year
2013, and plans are underway to transition additional groups into managed care in the future. Texas
administers the managed care programs listed below, and the accompanying textbox describes future

populations transitioning into managed care.

March 2015. Nursing facilities move into STAR+PLUS.

instead of voluntary, for these populations.

Future Populations Transitioning to Managed Care

September 2016. STAR Kids rolls out to coordinate acute and long-term care services for persons under age 21
with disabilities or social security income or related eligibility. Participation in managed care becomes mandatory,

September 2017. Texas Home Living program moves into STAR+PLUS.

September 2020. Some or all of the remaining waiver programs for individuals with intellectual and developmental
disabilities, including Home and Community-based Services, Community Living Assistance and Support Services,
Deaf Blind with Multiple Disabilities, and community intermediate care facilities, move into STAR+PLUS.

e STAR (State of Texas Access Reform). STAR is a statewide managed care program in which
Health and Human Services Commission (HHSC) contracts with managed care organizations
to provide, arrange for, and coordinate preventive, primary, and acute care covered services. STAR
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provides services for Medicaid clients: pregnant women, newborns, children with limited income
and Temporary Assistance for Needy Families-eligible program recipients.

STAR+PLUS. The STAR+PLUS program provides long-term services and supports in addition to
acute care services to individuals who are age 65 or older or have a disability and who have chronic
and complex conditions. STAR+PLUS has operated in urban areas of the state for many years and
expanded statewide on September 1,2014.

STAR Health. Implemented in 2008, STAR Health is a statewide program designed to provide

coordinated health services to children and youth in foster care and kinship care.

NorthSTAR. The Legislature created NorthSTAR as a pilot in 1999 to integrate the Dallas-area
publicly funded systems of mental health and substance use disorder services in hopes of eliminating
wait lists and improving services. Using Medicaid, state general revenue, federal block grant funds,
and some local funds, NorthSTAR serves both Medicaid and indigent populations. NorthSTAR
is the only managed care contract not administered by HHSC; the Department of State Health
Services (DSHS) manages this contract.

Children’s Medicaid dental services. HHSC contracts with two dental managed care organizations
to deliver statewide services for Medicaid beneficiaries under 21.

Findings

The fragmentation of Medicaid among three agencies impedes
effective communication, cohesive Medicaid policy changes
and program administration, and efficient delivery of medically
necessary services.

Programs that share the same objectives and interests should typically be
administered under unified administrative direction. This approach promotes
consistent decision making toward a shared vision, better communication among

staft who share the same organizational culture, and more shared awareness of

H_HS Cis the program problems and how to fix them. 'The state’s Medicaid program does
single Sm_te not operate in this fashion.
agency with
ultimate 'The federal government officially recognizes HHSC as the single state agency
authority over with ultimate authority over the Medicaid program, and HHSC directly
the Medicaid administers the great majority of Medicaid, including almost all of managed
program. care.! However, the Department of Aging and Disability Services (DADS) and

DSHS administer Medicaid programs separate from the bulk of the program

at HHSC. The Centers for Medicare and Medicaid Services have raised
questions about whether the Legislature’s direct appropriations to separate
agencies, such as DADS and DSHS, complies with requirements for HHSC
to be the single state agency for Medicaid administration.? The table, Agencies
Administering Medicaid Programs,shows each agency’s major Medicaid duties.
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Agencies Administering Medicaid Programs

HHSC

DADS

DSHS?

Single state agency for Medicaid

administration
Establishes Medicaid policy

Coordinates waivers and state
plan amendments, including the
1115 transformation waiver and
associated DSRIP projects*

Oversees 21 managed care
organizations

Opversees the state’s fee-for-
service program for acute care

Determines financial and
categorical client eligibility

Administers the Vendor Drug

Program

Contracts for functions such as
claims processing, data broker
services, managed care, and
enrollment

Establishes Medicaid
reimbursement rates for providers
and managed care organizations

Coordinates implementation of
changes to federal law, including
the Patient Protection and

Affordable Care Act

e Determines functional eligibility
for long-term services and
support waivers

e Administers the following long-
term services and support waivers:
Medically Dependent Children
Program, Deaf Blind with
Multiple Disabilities, Community
Living Assistance and Support,
Home and Community-based
Services, Texas Home Living

e Administers the following
Medicaid entitlement benefits:
Community Attendant Services,
Day Activity and Health Services,
Primary Home Care, and
Program of All-Inclusive Care for
the Elderly

e Administers early periodic

screening, diagnosis, and
treatment (Texas HealthSteps),
including assessments for
personal care services and various
case management functions

Manages the managed care
contract for NorthSTAR for
behavioral health services in the
Dallas area

Administers the Youth
Empowerment Services (YES!)
behavioral health waiver

The state’s continued expansion of managed care will precipitate the movement
of long-term services and supports under HHSC’s oversight of managed
care organizations over the next few years. The shift to managed care will
inevitably require the transfer of program staft from these agencies to HHSC
when the programs transition. Continued separation of the remaining, smaller

Medicaid functions outside of HHSC and the direct control of the Medicaid
director unnecessarily complicates the scheduled managed care transitions and
potentially makes the duplication and problems in the system even worse, as

described below.

e Divided policy direction. HHSC has directed the move away from the
tee-for-service model to managed care, a difficult transition to a new delivery
system that has required innovation and considerable effort. DADS and
DSHS are organizationally insulated from this policy culture and HHSC’s

not the state

Medicaid staff in
DADS and DSHS
report to their
commissioners,

Medicaid director.

efforts. Medicaid staft in the three agencies report to their own agency
commissioners, and not to the state Medicaid director, making innovation
or policy changes more difficult to drive on the state Medicaid director’s
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Services at
DADS and DSHS
are largely
delivered as
they were before
consolidation.

own authority. This organizational separation places a premium on the
personalities of the principals involved to ensure needed coordination
occurs and that matters not fall through the cracks. The situation presents
a special challenge for stakeholders to successfully participate in three
agencies’ different processes and to navigate separate policies.

'The program’s organizational divide affords DSHS and DADS more latitude
to continue “business as usual” rather than being innovative and making
sweeping improvements to outdated systems. While HHSC maintains
oversight of the Medicaid program as the federally required single state
Medicaid agency, DADS still operates its Medicaid waiver programs, much as
they were administered before consolidation. Related to managed care, statute
allows individuals with intellectual and developmental disability benefits in
the DADS waiver programs to continue outside of managed care, setting
the stage for continuation of two separate agencies to administer the same
program, one through managed care and one through fee-for-service. A split
in the provision of services between HHSC and DADS for individuals in
DADS waiver programs could create inconsistencies in care for clients and
inefficiencies for the state through administration of duplicative programs.

DSHS continues to administer Medicaid programs that are not in line
with emerging best practices to integrate all primary care, mental health,
and substance abuse programs together in statutorily mandated expansions
of managed care. DSHS NorthSTAR, discussed in Issue 9, is an example
of a managed care program that is now out of step with this type of full
integration, being limited to mental health and substance abuse services.
In addition, planned statewide expansion of DSHS’ Youth Empowerment
Services (YES) program providing intensive community-based services for
children with severe emotional disturbances results in three separate waivers
and behavioral health policy approaches — NorthSTAR, YES, and managed

care — on top of each other in the Dallas area.

Divisions in policy direction also affect clients. Both DSHS and DADS
have failed to streamline access to their Medicaid services into a consolidated
approach even within their own agencies, still organizing access to Medicaid
programs by the legacy agency from which the programs were transferred.
Specifically, at DADS, clients largely access aging services through area
agencies on aging, and access waiver programs through local authorities.
At DSHS, clients access mental health services through local mental health
authorities and access substance abuse benefits through outreach, screening,
assessment, and referral centers. In both cases, client populations for these
services overlap.

Duplicated and unnecessary expenses. The separation of Medicaid benefits
across agencies can lead to clients obtaining duplicative or unnecessary
benefits. For example, DADS administers long-term services and support
waivers to a very limited number of clients, offering Cadillac-style benefits,
such as through the Home and Community-based Services waiver,
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sometimes beyond a person’s needs and despite wait lists for services. In
fact, the long wait times may actually encourage an instinct to over-subscribe
to benefits simply because of time investment.

Certainly changes to long-term care services and supports cannot be made
in isolation from the Legislature and stakeholders. However, outside the
HHSC policy scope, DADS lacks the vision and motivation to improve the
waivers to serve more people at only their needed level of services, a more
cost-effective approach for the state. DADS also organizes itself inefficiently,
by funding stream or by legacy agency, missing efficiencies that could be
gained by a more functional approach and taking a bigger picture view of
the services it provides.

'The division of the Medicaid program among three agencies sets up a
situation in which difterent benefit administrators deal with the same eligible
populations. Separate benefit administrators may not know which benefits
clients are already getting from other programs. To make matters worse, no
common information technology system exists to help determine if clients
are already receiving benefits. Clients can end up receiving benefits they do
not need because of this murky system.

Clients can
receive benefits
they do not
need because
of the division
of services.

As a specific example, some children end up receiving both private duty
nursing through HHSC and attendant care both through personal care
services at DSHS and through DADS waiver programs, causing these
children to receive more in benefits than may be medically necessary. Home
health agencies, which both assess and provide services to children in DADS
programs, have an incentive to over-allocate hours for benefits such as private
duty nursing. These inflated benefits are not cost-effective for the state and
can create difhiculties as children transition to more restrictive adult programs
in which such generous benefits will not be available. While these issues
will likely be addressed by HHSC through the planned transition of these
services into the STAR Kids managed care program in September 2016,
the problems persist as a result of separate, uncoordinated delivery systems.

Texas has a limited amount of resources to meet a great need. When
systems create inefficiencies or allow for unnecessary benefits, other needs go
unaddressed. In many cases, the state ends up having to fund unmet needs
through other, general revenue-funded programs that offer wrap-around
services for clients who do not qualify for or slip on and off Medicaid.

e Weak administrative oversight. Separation of services among different Separation of
agencies makes ensuring appropriate use of Medicaid funds difficult. The administration
lack of strong oversight for use of Medicaid funds places the agency at affects budget
increased risk for recoupment of funds by the Centers for Medicare and lransparency
Medicaid Services. Administration of Medicaid programs across multiple and weakens
agencies also results in a complicated system of interagency contracts to oversight.
transfer Medicaid funds that causes confusion and almost eliminates budget
transparency, giving the false appearance of inflating administrative costs.
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HHSC is more
likely to make
mistakes in
managed care
transitions
without subject
matter experts.

In another example, DSHS personal care service claims, such as for attendant
care, are processed by a contractor of HHSC, but between the two agencies,
limited oversight exists to ensure the necessity of the services filed by DSHS
caseworkers, much less to perform utilization reviews or other trend analyses
to properly manage the program. In addition, in fiscal year 2014, DSHS
proposed to increase Medicaid rates for NorthSTAR providers without the
buy-off of HHSC. As the single state agency for Medicaid administration,
HHSC retains authority and responsibility for the Medicaid budget, and
should be the decision maker for rate increases that affect HHSC’s bottom
line.

Beyond the fragmentation of whole Medicaid functions among different
agencies, several components of the program are themselves split among
agencies, making it more difficult to maintain strong oversight and
accountability. For example, Medicaid provider enrollment functions are
split among four agencies, third-party liability efforts are split among three
agencies, and numerous vendor contracts exist across agency lines. The
State Auditor’s Office noted in a recent audit that fragmentation among
agencies and the lack of a single program manager increased the difficulty
in monitoring trends to enable better management of the state’s Medicaid
programs.®

Lack of expertise at HHSC for scattered Medicaid programs. HHSC
does not have much subject-matter expertise on staft to aid in the upcoming
transitions to managed care. HHSC staft has gained experience and learned
many lessons through initial transitions into managed care. However,
HHSC is more likely to make mistakes on the programs moving into
managed care without the programs’ subject-matter experts from other
agencies. HHSC has already begun carving in staft from other agencies
to serve this need, but like other efforts, this staffing relies more on the
personalities of individuals involved rather than the structural alignment
within the agency needed to ensure expertise. By using experts to address
issues before transitions occur, HHSC can anticipate and design processes
to minimize the perceived negative consequences of managed care. In
the current siloed administrative structure, staff at DADS and DSHS are
not kept informed about upcoming managed care transitions. Moreover,
advice oftered by advisory committees, while critical for communication
to and from HHSC, does not substitute for expertise in the program’s
administration.

Adding to the problem, HHSC has had limited experience expanding
managed care into new populations. Many of HHSC’s recent managed
care expansions have been expansions into additional service areas or adding
benefits to programs. HHSC does serve high-need clients in STAR+PLUS,
but the success of the program’s recent statewide expansion and inclusion
of acute care services for individuals with intellectual and developmental
disabilities, which tested the agency’s ability to transition fragile persons
with disabilities and chronic healthcare needs, is too early to evaluate.
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For the 2014 transition of mental health benefits, a lack of program expertise,
together with incredibly short timeframes, have prevented HHSC from
achieving the desired efficiencies and outcomes of true integration. Instead of
adjusting the managed care contract timelines and requiring full integration
of mental health benefits with primary care, the additional mental health
benefits were merely added into existing contracts. Efforts to better integrate
these systems are underway, but the presence of subject matter expertise at
HHSC could have promoted this integration sooner.

Program expertise at HHSC is also critical to development of managed care
contracts. These contracts, the instrument that ultimately holds managed care
organizations accountable, must be developed with the help of knowledgeable
program experts so that contractual requirements meet client needs, correctly
reflect program components, and include proper performance measures and
sanctions to hold managed care organizations accountable.

Problems that have already occurred in the managed care roll outs may
potentially have been avoided if Medicaid functions were not split among
several agencies. For example, managed care client enrollment letters were
sent out prematurely to individuals with intellectual and developmental
disabilities on four separate occasions, causing confusion among both clients
and providers. If separate information technology systems were not involved,
enrollment letters might have been better coordinated and this confusion
could have been avoided.

As Texas’ most vulnerable Medicaid populations are about
to transition into managed care, a smooth transition is more
critical than ever.

An integrated, consistent, and well-managed expansion of managed care is
essential in future managed care roll outs. Interruptions in service or lapses
in care resulting from systems or business process changes can be fatal for
vulnerable Medicaid clients. The upcoming transitions include clients that
cannot necessarily communicate their own needs and present much greater
challenges. By 2016 STAR Kids will provide services to fragile children on
Medicaid with significant healthcare needs, and the adult Medicaid populations
in nursing homes will be carved into STAR+PLUS. By 2020, some or all of
the DADS waiver programs for persons with intellectual and developmental

disabilities will transfer into STAR+PLUS.¢

Future transitions also present new challenges for managed care organizations,
requiring attentive oversight by the state. The populations that have yet to
transition into managed care fear cuts in benefits and services resulting from
pressure on managed care organizations to contain costs. Some children that
will be served in STAR Kids may, in fact, experience drops in benefits as care
is coordinated and medically unnecessary services are adjusted. In addition,
managed care organizations, more accustomed to the acute care arena where
improvement in clients’ conditions is the norm, have historically not provided

Program
expertise is
critical to
development of
managed care
contracts.

Future
managed care
transitions that
include fragile
populations will

present new
challenges.
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services to individuals with intellectual and developmental disabilities or people
with severe and persistent mental illness. While service coordination for these
individuals could certainly be improved by managed care, the long-term needs
and diagnoses of these individuals will be new for managed care organizations.
HHSC and managed care organizations must be diligent in ensuring continuity
and quality of care for these vulnerable individuals.

Recommendation
Change in Statute

This issue addresses consolidation of Medicaid in the context of the health and human services system’s
current organizational arrangement. The findings and recommendations of this issue are assumed as part
of the proposed reorganized system set out in Issue 1. If Issue 1 is adopted, however, this recommendation
should be adopted as a management, and not a statutory, recommendation.

3.1 Consolidate administration of Medicaid at HHSC.

This recommendation would consolidate Medicaid functions at HHSC.

DADS. 'This recommendation would move all pieces of the Medicaid program administered by DADS
to HHSC, including the following.

e Waiver Programs: Medically Dependent Children Program, Texas Home Living, Deaf Blind
with Multiple Disabilities, Community Living Assistance and Support Services, and Home and
Community-based Services

e Entitlement Programs: Community Attendant Services, Day Activity and Health Services, Primary
Home Care, and Program of All-Inclusive Care for the Elderly

e Any other associated functions or contracts related to the Medicaid program, including functional
eligibility determinations, nursing home quality initiatives, hospice and community intermediate
care facility programs, consumer directed services, relocation services, personal needs allowance;
support functions such as third-party liability, claims administration, and provider enrollment;
Medicaid-related long-term care initiatives such as Money Follows the Person, and the Medicaid
Estate Recovery Program

Regulation of long-term care facilities and operation of state supported living centers would not transfer,
as these functions can involve payers beyond Medicaid for which the state is responsible.

DSHS. 'This recommendation would also move all pieces of the Medicaid program administered by
DSHS to HHSC, including Texas HealthSteps, personal care services, other Medicaid case management
functions, YES Waiver, and any other Medicaid-associated functions or contracts. NorthSTAR would
be discontinued, as recommended in Issue 9.

Transition. As part of this recommendation, HHSC would create a transition plan to provide for the
details of program movement and timelines related to transfer of these programs to the agency no later
than January 1,2016. Consolidation of Medicaid functions at HHSC should be accomplished no later
than September 1, 2016.
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Fiscal Implication

These recommendations would have no net fiscal impact. Transfers of Medicaid program components
would include minimal transition costs oftset by savings from better coordination of program administration,
potential consolidation of similar contracts, and elimination of unnecessary Medicaid benefits to clients.

4

5

Section 531.021, Texas Government Code.

Letter from Centers for Medicare and Medicaid Services to Albert Hawkins, Executive Commissioner, March 9, 2007.

Until September 1, 2014, Medicaid rehabilitation and targeted case management were also operated by DSHS.

Waiver to Section 1115 of the Social Security Act, establishing the Delivery System Reform Incentive Payment funding pool.

Texas State Auditor’s Office, An Audit Report on the Health and Human Services Commission’s Administration of Home Health Services

within the Texas Health Steps Program, accessed July 17th, 2014, http://www.sao.state.tx.us/reports/report.aspx>reportnumber=13-005.

6

Some or all of the benefits in these waivers may transfer, and clients currently enrolled in the waivers may choose to stay in fee-for-

service. Section 534.202(g), Texas Government Code.
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RESPONSES TO ISSUE 3

Recommendation 3.1
Consolidate administration of Medicaid at HHSC.

Health and Human Services Commission Response to 3.1

'The agency supports the recommendation. HHSC believes consolidating Medicaid administration
will strengthen the Legislature’s recent efforts, such as Senate Bill 7, to create a seamless
transition for the impending move of the fee-for-service Medicaid population into managed
care. Furthermore, this recommendation would ensure the agency has sufficient oversight
of all Medicaid programs, as required by federal regulation. (Kyle Janek, M.D., Executive

Commissioner — Health and Human Services Commission)

For 3.1

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Jacinto P. Juirez, Ph.D.; Chair — State Health Services Council

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Against 3.1

None received.

Modifications

1. Create a special committee to achieve consolidation of Medicaid. The committee should
include Disproportionality Committees to insure a community voice is present, as well as
key staff members, executive staff, and legislators or key aids from their staff. (Ebony Hall,
Chair — Tarrant County Disproportionality and Disparities Advisory Council, Arlington)
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2. Streamline and consolidate regulatory oversight of home and community-based services, via
a robust stakeholder process, based on a person-centered delivery model. (Marina Hench,
Director of Public Policy — Texas Association for Home Care and Hospice, Austin)

Modification to Issue 3

3. Implement a standardized, validated, comprehensive assessment tool for children to ensure the
services and number of hours assigned are medically necessary. Also create a comprehensive,
cross-disability assessment tool for adults receiving home and community-based services.

Cathy Cranston — Personal Attendant Coalition of Texas, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice,
Austin

Bob Kafka, Organizer - ADAPT of Texas, Austin

CommissioN DEcisioN oN IssuE 3

(DECEMBER 2014)

The Sunset Commission adopted the staff recommendation in Issue 3 as a management, instead
of a statutory, recommendation.

FINAL RESULTS ON ISSUE 3
(Jury 2015)

Management Action

Recommendation 3.1 as modified by the Sunset Commission — Consolidates administration
of Medicaid at HHSC. This management recommendation emphasizes the key tenet of the
consolidation of client services at HHSC as recommended by the Sunset Commission and adopted

as modified in Senate Bill 200.
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ISSUE 4

HHSC Has Not Fully Adapted Its Processes to Managed Care, Limiting
the Agency’s Ability to Evaluate the Medicaid Program and Provide
Sufficient Oversight.

Background

In response to rising healthcare costs in the early 1990s, the Texas Legislature created a managed care
model that promised to coordinate delivery of Medicaid services more cost-effectively.! In managed
care programs, the state pays managed care organizations a fixed rate for each Medicaid client, providing
an incentive to coordinate a client’s healthcare services in the most efficient way.? This approach is in
contrast to the traditional fee-for-service model by which the state pays providers for each unit of service
provided to clients.” Managed care organizations coordinate acute care services such as doctor visits,
inpatient and outpatient hospital services, prescription drug benefits for most Medicaid clients, and have
growing experience with long-term services and supports, with additional transitions in the near future.*

Since managed care was initially rolled out, the Managed Care Expansion
state has steadily expanded the model statewide 3,500,000

and into additional Medicaid populations.® ;1) 50 I
'The chart, Managed Care Expansion, illustrates  § 2500.000 == --

the increase in Medicaid clients served by 8 7 ee=""

managed care organizations over the last g 2,000,000

five years and the corresponding decrease in € 1,500,000

tee-for-service clients. As of September 1, Z 1,000,000

2014, about 84 percent of Medicaid clients’ 500,000 —
healthcare services were coordinated by 0 : : : : :
managed care organizations. By fiscal year FYo9 FY10 FY11 FY12 FY13
2017, more than 90 percent of all Medicaid — —— Managed Care Clients
clients are likely to receive services through 9

managed care organizations.® = Fee-for-Service Clients

The Health and Human Services Commission (HHSC) contracts with 19 health maintenance
organizations and two dental maintenance organizations to manage healthcare and dental services for
about 3 million Medicaid clients. In fiscal year 2013, these managed care contracts totaled more than
$10.2 billion. HHSC’s contract oversight functions include reviewing and analyzing quarterly reports,
performing desk reviews and onsite audits, collecting and analyzing performance data, and taking
enforcement action against managed care organizations as necessary. 'The Office of Inspector General
(OIG) also audits managed care organizations to detect, deter, and investigate fraud, waste, and abuse
in the Medicaid program.” In addition to overseeing managed care contracts, HHSC, with input from
advisory committees and stakeholders, sets policies, defines covered benefits, and determines eligibility
for the entire Medicaid program, including both managed care and fee-for-service.
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HHSC lacks an
ongoing effort to
analyze trends to
identify problems
and prevent them

from occurring.

HHSC manually
enters data to
monitor more

than $10.2 billion

in managed
care contracts.

Findings

HHSC does not use data or analyze trends to comprehensively
evaluate the state’s Medicaid program on an ongoing basis.

Although statute requires HHSC to comprehensively evaluate the Medicaid
program, the agency’s data analysis efforts remain fragmented and reactive.®
In a strictly fee-for-service world, HHSC’s claims administrator could provide
for most of the agency’s data needs. The addition of 21 separate managed care
organizations, combined with the need for ever more sophisticated analysis,
makes regular, comprehensive evaluation, such as of service utilization and
cost trends, of the program increasingly complex. HHSC’s current efforts are
limited to forecasting analyses, reviewing dozens of quarterly reports containing
a large amount of detailed information, and spot-checking issues in an ad hoc
manner only after they are identified.

HHSC’s lack of a proactive and ongoing effort to look at Medicaid data and
trends across all 21 managed care organizations and the remaining fee-for-
service population limits the agency’s ability to consistently identify problems,
understand why these problems occur, and make changes to policy to prevent
these issues from escalating or happening again. This also prevents HHSC
from determining if an issue is systemic in the Medicaid program or if the issue
is unique to a particular managed care organization or region. For example,
HHSC’s lack of comprehensive data analysis prevented the agency from
quickly identifying a recent spike in speech therapies approved for Medicaid
clients, determining where and why this trend occurred, and adjusting policy
to ensure proper utilization of treatment.

Data and trend analysis is essential to effective program management. However,
HHSC has only recently received about $900,000 to fund data analytics staft
for a Medicaid program as large and complex as Texas’. In comparison, the
state has heavily invested in OIG’s efforts, appropriating approximately $20
million in federal and state funding to OIG to develop a data analytics system
to identify fraud, waste, and abuse through analysis of claims, encounter data,
and other relevant data for the Medicaid program. Although the state’s efforts
to analyze data for fraud, waste, and abuse purposes are clearly worthwhile, the
state has not invested sufficient resources on the front-end to prevent these
issues from occurring in the first place. Opportunities exist for the state to
better leverage its resources to perform needed data and trend analysis for the

Medicaid program.

HHSC lacks the tools necessary to more efficiently and
effectively monitor billions of dollars in managed care
contracts.

e Automated processes. Managed care organizations submit a significant
amount of data to HHSC which staft manually enters into quarterly reports
and subsequently re-enters this same data into federally required reports.
Manually entering data to monitor more than $10.2 billion in contracts
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takes valuable staft time away from providing thorough oversight of managed
care organizations, prevents more complex analysis of performance data,
and creates potential for errors. In fiscal year 2013, HHSC estimates
staft spent more than 6,000 hours, representing approximately $160,000,
manually entering data into quarterly and federal reports, time that could
be used to more closely monitor these sophisticated organizations.

e Dashboard. HHSC lacks a dashboard for agency leadership to easily
monitor important performance data and trends necessary to identify
potential problems in the Medicaid program. Although the agency
produces a variety of reports, these efforts are lengthy, disconnected, and
only give a partial picture of the condition of the program. Without a
comprehensive document to highlight key performance measures, agency
leadership must look through dozens of detailed reports for separate
programs, service delivery areas, and managed care organizations, or risk
being uninformed about program performance overall. A dashboard
contains comparative information that would allow HHSC to distinguish
between important high-level measures agency leadership needs to know to
identify problems and make corresponding policy changes, versus detailed
contract requirements agency staft needs to monitor on a daily basis.

e Regularevaluation of performance data. HHSC receives an overwhelming
amount of data from managed care organizations, including more than
90 deliverables and reports for each managed care organization, Medicaid
program, and service area. However, HHSC lacks a process to regularly
evaluate whether data it collects is still needed or if the agency should
collect different, more appropriate performance data. For example, the
agency does not judge the quality of service provided to Medicaid clients,
such as the time it takes managed care organizations to process referrals
for specialists or requests for certain benefits or medication that require
approval by managed care organizations, known as prior authorizations.

Several of the agency’s processes and programs have not
adapted to managed care.

While the state has transitioned from a fee-for-service to managed care
delivery model, several agency programs have not fully adapted their roles and
processes to provide sufficient oversight of managed care organizations. The
nature of managed care may be partly to blame, contributing to a mindset that
paying managed care organizations a specified rate more or less leaves these
entities free to deliver care with the incentive to earn a profit by containing
costs. However, the state still has an interest in ensuring clients receive an
appropriate level of care. Some agency programs have been slow adapting to
managed care because of a long-standing orientation and expertise in the fee-
for-service world, which, as noted, is declining as a proportion of the Medicaid
market. This slow adjustment to the evolving managed care environment
results in duplication of effort and misallocation of resources as discussed in
the following material.

Some programs
have been slow
adapting to
managed care
because of their
orientation with
fee-for-service.
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The lack of
coordination
potentially causes
HHSC and OIG to
duplicate audits.

e Auditslack coordination. HHSC and OIG have not defined the respective

roles of their managed care audits, duplicating each other’s work and wasting
staft time and resources. While HHSC is statutorily required to coordinate
all of its oversight activities, including audits of managed care organizations
to minimize duplication, OIG, with its free-ranging approach to recouping
money for the state, is not required to coordinate its audits.” As a result,
several of OIG’s audits review the same managed care organizations and
information that HHSC examines as part of its audits. Also, OIG does
not consult with HHSC before to selecting a managed care organization to
audit or share its audit plan with HHSC to avoid unnecessary duplication.
Further, because OIG learns of prior audits through Google searches, it
does not consider results of onsite visits that HHSC performs in response
to issues or complaints with the managed care organization that are not
tormally published documents and do not appear on Google searches. In
addition, audits of managed care organizations are different from audits
OIG has more experience conducting in the fee-for-service setting, requiring
specialized knowledge of contracting for these entities to eftectively do the
job. Without communication and coordination with HHSC staft more
experienced with managed care, these OIG audits run the risk of being
ineffective or inaccurate.

Oversight of drug benefits has not adjusted to managed care. While
the agency transitioned prescription drug benefits into managed care
in March 2012, HHSC’s administration and oversight of these benefits
remain focused on the dwindling fee-for-service population a year and a
half later.!® 'The chart, Medicaid Prescriptions Filled, illustrates the sharp
decline in prescriptions for fee-for-service clients since managed care
organizations began overseeing drug benefits for most Medicaid clients.

Medicaid Prescriptions Filled
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e Fee-for-Service «= == Managed Care

Oversight. HHSC’s continued focus on fee-for-service comes at the expense
of the state providing sufficient oversight of managed care organizations and
their subcontracted pharmacy benefit managers — who perform a similar
role for managed care clients as HHSC provides for fee-for-service clients,
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such as enrolling providers, approving prior authorizations, and processing
and paying prescription drug claims for managed care organizations. As such,
the agency cannot ensure these entities meet the needs of their clients or
tully implement or comply with state drug restrictions and cost containment
initiatives. For example, HHSC does not track whether managed care
organizations implement clinical restrictions on drug access designed to
ensure that a person’s medical condition matches the criteria for dispensing
the drug without separate approval through prior authorization. These
restrictions, called clinical edits, are to achieve patient safety goals and cost
savings associated with the restrictions.

HHSC also lacks comprehensive evaluation of drug data or trends across
the Medicaid program, including all 21 managed care organizations and the
remaining fee-for-service population. For example, HHSC performs one
analysis for fee-for-service and requiring each managed care organization to
perform its own separate analysis, preventing the agency from seeing trends
across the Medicaid program as a whole.

Regional staff and call center. HHSC still uses regional pharmacists to
perform onsite visits and desk reviews of pharmacies serving fee-for-service
clients, even though staft’s fee-for-service workload has decreased by more
than two-thirds, from about 605,000 claims reviewed in fiscal year 2010
to less than 185,000 claims in 2013. Although HHSC repurposed some
staft during the last two years, most staff’s time is spent on fee-for-service
clients. Similarly, the agency’s pharmacy call center has seen a two-thirds
drop in its call volume over the last four fiscal years. Given the reductions in
HHSC’s fee-for-service workload and corresponding increase in managed
care workload, resources for the agency’s regional pharmacists and call center
functions could be better used for other aspects of managed care oversight.

Committees. Although separate, the Pharmaceutical and Therapeutics
Committee (committee) and the Drug Utilization Review Board (board),
described further in the textbox, Selected Medicaid Advisory Committees,both
restrict access to drugs using similar safety, cost, and utilization data. The

Selected Medicaid Advisory Committees

HHSC drug
program staff
could be better
used to provide
managed care

oversight.

Committee Purpose

Composition

Pharmaceutical Statutorily created committee that recommends to the | 11 members, including physicians

and Therapeutics | executive commissioner which drugs should be added | and pharmacists

Committee to the state’s preferred drug list based on the drug’s
safety, efficacy, and cost.!!

Drug Utilization | Federally required board that recommends clinical | 10 members, including physicians

Review Board and utilization restrictions, such as clinical edits and | and pharmacists

educational interventions, for prescription drugs to
the executive commissioner to ensure appropriate
prescribing and dispensing of covered drugs.'

Medical Care Federally required committee that advises the Medicaid | 12 members, including physicians,
Advisory agency about health and medical services." consumer groups, and the director of
Committee the public welfare department
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committee recommends to HHSC’s executive commissioner which drugs
should be added to the state’s preferred drug list, a list of cost-eftective drugs
that do not require prior authorization. The board recommends clinical
edits to drugs and educational interventions for physicians that describe
best practices for prescribing medications for their patients.

'The preferred drug list, clinical edits, and educational interventions are
all tools created by the state to ensure patient safety and contain costs by

Hepatitis C Drug

'The Centers for Medicare and Medicaid Services recently required
state Medicaid programs to cover a new and very expensive
Hepatitis C drug. Texas’ Drug Utilization Review Board and
Pharmaceutical and Therapeutics Committee considered adding
restrictions to control utilization and contain costs for the drug.

Because the board did not approve clinical edits restricting access
to the drug, the committee did not add the drug to the state’s
preferred drug list, because doing so would allow clients broad
access to the drug, which the state cannot afford.

Since the committees failed to adopt guidelines for provision of

curbing unnecessary or undesired drug
utilization. While not duplicative, the
two committees” decisions to implement
restrictions on drugs work side by side,
and a unified approach with all of the tools
described above could more effectively
achieve the state’s program goals. The
two committees’decisions can also depend
on one another and would benefit from
simultaneous decision making, as described
in the textbox example, Hepatitis C Drug.
Moreover, the state could likely realize cost

savings through re-evaluation and potential
combination of the three separate vendor
contracts — which total about $27.5
million for the life of the contracts — that
support these bodies by analyzing similar

the drug, the executive commissioner will fulfill the committee’s
duties to adopt restrictions and place it on the preferred drug list.
If the committees were able to make such decisions simultaneously,
they would have been able to more easily adopt prior authorization
criteria for clinical edits and the preferred drug list.

clinical, cost, and utilization information.

e Advisory committees lack managed care representation. While managed
care organizations coordinate services for most of the state’s Medicaid
clients, these organizations lack representation on several key advisory
committees whose recommendations directly aftect the program’s policies.
The table on the previous page, Selected Medicaid Advisory Committees,
describes the purpose and compositions of three committees that help direct
Medicaid policy, but which managed care organizations lack representation.
As administrators of the program for a large majority of clients, managed
care organizations have valuable experience and perspective that would
benefit the work of these committees.

Recommendations

Management Action

4.1 Direct HHSC to comprehensively evaluate data and trends for the Medicaid program
on an ongoing basis.

As required by statute, this recommendation directs HHSC to collect data and evaluate trends for the
entire Medicaid program, including fee-for-service and managed care, to better inform policy decisions,
evaluate impacts, and contain rising healthcare costs.”* HHSC should also consider use of existing
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contracts for systems that offer data analytic capabilities on Medicaid data, such as OIG’s fraud detection
system, to leverage these resources and better analyze trends, utilization patterns, or other issues in the
Medicaid program.

Change in Statute

4.2 Require HHSC to regularly evaluate the appropriateness of requested performance
data and develop a dashboard that identifies key performance data for agency
leadership.

e Evaluate continuing need for data. This recommendation would require HHSC to evaluate whether
data submitted by managed care organizations continues to serve a useful purpose or if other data
is needed to oversee contracts or evaluate the Medicaid program as a whole. 'The intent of this
recommendation is to better tailor the data HHSC collects by giving the agency the flexibility to add
and remove data through a regularly occurring process. This recommendation would also require the
agency to collect managed care data that reflects quality of service to Medicaid clients, such as the
time it takes managed care organizations to approve or deny prior authorizations, process physician
referrals, and respond to clients’ requests for care coordination.

e Create a dashboard. This recommendation would also require HHSC to develop a dashboard for
agency leadership that identifies only a concise list of key data, performance measures, trends, or
problems to help oversee the Medicaid program and compare managed care organizations. For
example, the agency could consider including enrollment data, claims processing measures, network
adequacy measures, call center volume, complaint trends, or other data important to agency leaders
managing the Medicaid program.

Management Action
4.3 HHSC should develop a system to automate data entry.

'This recommendation would direct HHSC to create an interface that either allows managed care
organizations to submit performance and contract data to HHSC online, or that electronically pulls
submitted data into a standard reporting format to avoid agency staft manually entering data into
reports. HHSC should ensure this system or interface allows the agency to manipulate data to more
easily observe trends or outliers when analyzing performance data.

Change in Statute

4.4 Require OIG and HHSC to define, in rule, the respective roles and purpose of
managed care audits and to coordinate all audit activities.

'This recommendation would require both OIG and HHSC to define, in rule, the roles, jurisdiction, and
frequency of their managed care audits. This change in law would also require OIG to coordinate all
audit and oversight activities with HHSC to minimize duplication, including requiring OIG to seek
input from HHSC and consider previous HHSC audits and onsite visits before determining which
managed care organization to audit. To further improve coordination, OIG and HHSC would share
audit plans, risk assessments, and findings on an annual basis. OIG should request, and HHSC should
share, results of any informal audits or onsite visits that could inform OIG’s risk assessment when
choosing or scoping an audit of a managed care organization.
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Management Action

4.5 Direct HHSC to redefine the role of its prescription drug program to provide better
oversight of drug benefits in managed care.

'This recommendation would list activities for HHSC’s prescription drug program to oversee drug
benefits in managed care, including:

e assisting other divisions within the agency oversee drug benefits and compliance with associated
contract requirements administered by managed care organizations and their sub-contracted pharmacy
benefit managers;

® monitoring performance data specific to prescription drug benefits on both a comprehensive basis
and specific to each managed care organization or entity still under fee-for-service;

e supporting the functions and evaluating the impact of drug restrictions recommended by any advisory
committees; and

e performing other activities to ensure Medicaid clients have access to needed medication.

As part of this recommendation, HHSC should eliminate positions for regional pharmacists and reduce
the size of its call center to align with the remaining fee-for-service workload.

Change in Statute

4.6 Eliminate the Pharmaceutical and Therapeutics Committee, transfer its functions to
the Drug Utilization Review Board, and expand the repurposed board’s membership
to include managed care representation.

'This recommendation would eliminate the Pharmaceutical and Therapeutics Committee and transfer
the committee’s statutory duties to the Drug Utilization Review Board, creating a single advisory board
that would:

e recommend drugs for the state’s preferred drug list;
® suggest restrictions, or clinical edits, on prescription drugs;

e recommend educational interventions for Medicaid providers;

review drug utilization across the Medicaid program; and
e other duties specified by state or federal law.

All confidentiality provisions that currently apply to committee members would apply to members
of the repurposed Drug Utilization Review Board. The board would meet at least quarterly, make
recommendations to the executive commissioner, and elect its own chair.

'This recommendation would change the composition of the repurposed board to include 11 members,
including five physicians, five pharmacists, and one managed care organization serving as a non-voting
member. While allowed to participate in quarterly meetings, the non-voting member would not attend
executive sessions or access confidential drug pricing information.

'This recommendation would provide that all current board member terms expire on September 1,
2015. Future members would be appointed by the executive commissioner to serve four-year, staggered
terms. To provide continuity and expertise on the board, the executive commissioner should consider
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reappointment of some current members of the two committees. HHSC would be directed to re-
evaluate the need for having three separate vendors provide similar data to inform the board’s decision
making process. HHSC should also amend its rules to reflect changes to the board’s functions and
membership by January 1, 2016.

4.7 Expand the Medical Care Advisory Committee’s membership to include managed
care representation.

'This recommendation would add one managed care organization to the membership of the Medical
Care Advisory Committee, increasing its membership from 12 to 13 members. HHSC should amend
its rules to reflect changes to the committee’s membership by January 1, 2016.

Fiscal Implication

‘These recommendations would have no net fiscal impact to the state. Any recommendation that would
have an associated cost would be offset by savings from a reduction in staff.

Although the agency has not yet fully staffed its new Medicaid data analytics area, comprehensive
evaluation of Medicaid data and trends could require additional resources. While HHSC estimates
providing further analysis would require three additional staftf and have an estimated cost of about
$221,000 per year, any associated costs would be offset by savings from the reduction of staff in the
agency’s prescription drug program. Also, HHSC should consider whether current data analytics
contracts could aid in evaluating the Medicaid program.

Directing HHSC to develop a system to avoid manual data entry for reports would have a one-time
cost, but this cost could not be estimated and any associated costs would likely be offset by savings from
not manually entering data into reports, estimated at $160,000 in fiscal year 2013. Requiring HHSC to
regularly evaluate the ongoing need for data and to develop a dashboard of key performance measures
would not result in additional costs to the state.

Directing HHSC to redefine the role of its prescription drug program would repurpose resources and
positions for 20 staft, whose annual salaries total about $1 million, including six regional pharmacists,
eight regional pharmacy assistants, and six call center staff. Resources that have been dedicated to
activities predominantly associated with fee-for-service would be available to take on new responsibilities
overseeing managed care organizations. HHSC should repurpose these positions or resources to:

e provide oversight and monitor pharmacy drug-related contract provisions for managed care
organizations and pharmacy benefit managers,

e cvaluate prescription drug benefit data and trends for the agency’s prescription drug program,

e cxpand the managed care call center to accommodate the increase in workload associated with
expansions of managed care, and

e cxpand the agency’s efforts to evaluate Medicaid data, as described in Recommendation 1.1.

Combining the Pharmaceutical and Therapeutics Committee and the Drug Utilization Review Board
into a single advisory board could result in a small amount of savings from less staft time spent preparing
for meetings and reduced travel expenditures for fewer board members. However, these savings will
likely be oftset by the increase in duties for the repurposed board. Consolidating the three vendor
contracts that support the separate committees will likely result in savings, but these savings could not
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be determined for this report. Total cost for these three vendor contracts is about $27.5 million for the
life of the contracts.

1 H.B.7,72nd Texas Legislature, First Called Session, 1991.

2 Texas Health and Human Services Commission, Texas Medicaid and CHIP in Perspective, Ninth Edition (Austin: Health and Human
Services Commission, 2013), p. 7-1.

3 Tbid.
4 Subchapter E, Chapter 534, Texas Government Code.
5 Texas Medicaid and CHIP in Perspective, pp. 7-3 — 7-6.

6 HHSC may choose whether to provide all long-term services and supports through managed care, as specified in Section 534.202(c)

(2), Texas Government Code. Some recipients of long-term care services and supports through Medicaid waiver programs may choose to
continue receiving benefits under the waiver program, instead of managed care, as specified in Section 534.202(c)(1)(B), Texas Government Code.

7 Section 531.102(a), Texas Government Code.

8 Sections 531.0082, 531.0214, and 531.02141, Texas Government Code.

9 Section 533.015, Texas Government Code.

10 gB, 7,82nd Texas Legislature, Regular Session, 2011.

11 Section 5 31.074, Texas Government Code.

12 42 C.FR. Section 456.716.

13 42 C.FR. Section 431.12.

14 Sections 531.0082, 531.0214, and 531.02141, Texas Government Code.
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RESPONSES TO ISSUE 4

Recommendation 4.1

Direct HHSC to comprehensively evaluate data and trends for the Medicaid
program on an ongoing basis.

Health and Human Services Commission Response to 4.1

'The agency agrees with the recommendation that additional data analysis would help inform
staft of trends, utilization patterns, and other issues in the Medicaid program and allow HHSC
leadership to adjust policies as necessary. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 4.1

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 4.1

None received.

Modification

1. Provide the agency adequate resources to collect, analyze, and report pertinent data from
and to its stakeholders. (John Hawkins, Senior Vice President, Government Relations —
Texas Hospital Association, Austin)

Recommendation 4.2

Require HHSC to regularly evaluate the appropriateness of requested performance
data and develop a dashboard that identifies key performance data for agency
leadership.
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Health and Human Services Commission Response to 4.2

HHSC concurs with the recommendation and is currently developing a dashboard to monitor
performance data for the Medicaid program, including data related to managed care and
pharmaceutical drug benefits, using existing tools. (Kyle Janek, M.D., Executive Commissioner
— Health and Human Services Commission)

For 4.2

Rene Garza — Alliance of Independent Pharmacists of Texas

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 4.2

None received.

Sunset Member Modification

2. Require HHSC in statute to develop the dashboard for key performance indicators for
oversight of the Medicaid program and managed care organization performance not later
than March 1,2016. (Senator Charles Schwertner, Member — Sunset Advisory Commission)

Modification

3. Make the dashboard transparent and available to the public upon request. (Marina Hench,
Director of Public Policy — Texas Association for Home Care and Hospice, Austin)

Recommendation 4.3
HHSC should develop a system to automate data entry.

Health and Human Services Commission Response to 4.3

'The agency supports the recommendation to automate data entry. HHSC is finalizing a plan to
update its automated data entry tool, the Delivery Tracking System, which would streamline the
process for managed care organizations to report data to the agency, and create efficiencies for
both HHSC and managed care organizations. The agency is also in the process of automating
data entry for managed care organizations’ pharmaceutical drug benefits. HHSC believes that
automating its data entry processes would have a one-time cost and some ongoing maintenance
costs. (Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)
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For 4.3
Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 4.3

None received.

Sunset Member Modification

4.  Direct HHSC as a management recommendation to develop the system to automate data
entry for monitoring of managed care organizations not later than March 1,2016. (Senator
Charles Schwertner, Member — Sunset Advisory Commission)

Recommendation 4.4

Require OIG and HHSC to define, in rule, the respective roles and purpose of
managed care audits and to coordinate all audit activities.

Health and Human Services Commission Response to 4.4

The agency agrees with the recommendation to coordinate audits and minimize potential
duplication of work. (Kyle Janek, M.D., Executive Commissioner — Health and Human Services
Commission)

Office of Inspector General Response to 4.4

While OIG is not required to coordinate its audits, OIG seeks to obtain program input into
relevant areas in conducting audits of managed care organizations (MCOs). OIG also reviews
prior external audits of the entity in conducting its planning and risk assessment. While OIG
may review the same MCO, the audit scope and the issues reviewed are not the same unless
prior auditors had significant findings that would require successor auditors to also take a look
in accordance with standards.

OIG fully supports the recommendation for audit coordination and the sharing of audit plans.
(Douglas Wilson, Inspector General — Health and Human Services Commission, Office of the
Inspector General)
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For 4.4
Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Holcomb, M.D.; Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 4.4

None received.

Sunset Member Modification
5. Require OIG and HHSC in statute to adopt rules to define the roles of HHSC and OIG

in conducting managed care audits not later than September 1, 2016. (Senator Charles
Schwertner, Member — Sunset Advisory Commission)

Modifications

6. Require managed care organizations to conduct utilization reviews of nursing facility
Medicaid reimbursement systems with oversight from either HHSC or the Office of Inspector
General with regard to the managed care organization’s performance of the utilization
reviews. (Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin)

7. Require the agency to coordinate its audits of individual providers. (John Hawkins, Senior
Vice President, Government Relations — Texas Hospital Association, Austin)

Recommendation 4.5

Direct HHSC to redefine the role of its prescription drug program to provide
better oversight of drug benefits in managed care.

Health and Human Services Commission Response to 4.5

HHSC agrees with the recommendation and has already begun repurposing some positions
at its pharmacy call center to other parts of the agency to provide oversight of managed care
organizations. The agency has also started to develop a process to track data related to managed
care organizations’ pharmaceutical drug benefits, including tracking whether these organizations
implement clinical restrictions on drug access. (Kyle Janek, M.D., Executive Commissioner —
Health and Human Services Commission)

For 4.5

Rene Garza — Alliance of Independent Pharmacists of Texas
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Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 4.5

None received.

Modifications

8. Require HHSC to carve the state’s formulary into managed care. (Jamie Dudensing, CEO
— Texas Association of Health Plans, Austin)

9. Improve the Vendor Drug Program by implementing benchmarking to eftectively compare
and improve cost benefit analyses; continuing to streamline services across multiple agencies
and programs; acting and working like a pharmacy benefit manager, where the State can
leverage best practices and pricing across all programs; and partnering with small business
to continue to grow Texas. (Rene Garza — Alliance of Independent Pharmacists of Texas)

10. Eliminate the vendor drug program. (Arlene Wolgemuth, Executive Director — Texas
Public Policy Foundation, Austin)

Recommendation 4.6

Eliminate the Pharmaceutical and Therapeutics Committee, transfer its functions
to the Drug Utilization Review Board, and expand the repurposed board’s
membership to include managed care representation.

Health and Human Services Commission Response to 4.6

While HHSC generally agrees with the concept of this recommendation, the agency believes
the work and scope of these two advisory committees is too much for one committee. Instead,
HHSC offers two alternative modifications, below.

Health and Human Services Commission Modifications

11. Require one member to serve on both the Pharmaceutical and Therapeutics Committee

and the Drug Utilization Review Board; OR

12. Eliminate the Pharmaceutical and Therapeutics Committee, transfer its functions to the
Drug Utilization Review Board, and add five members to the repurposed board, increasing
its membership to 17 members.

(Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)
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For 4.6
James C. “Jake” Billingsley, Llano

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin
Jason Terk, M.D., President — Texas Pediatric Society

Against 4.6

Rene Garza — Alliance of Independent Pharmacists of Texas
Sindi J. Rosales, Executive Director — Epilepsy Foundation Central and South Texas, San Antonio

Donna Stahlhut, CEO — Epilepsy Foundation Texas — Houston/Dallas-Fort Worth — West

Texas, Houston

Sunset Member Modification

13. Add two, instead of one, non-voting members representing managed care organizations
to the combined P&T/DUR Committee. One managed care representative must be a
pharmacist and one representative must be a physician. (Senator Charles Schwertner,
Member — Sunset Advisory Commission)

Modifications

14. Create a separate Therapy Board overseeing different non-pharmaceutical therapies such
as cognitive and other psychological and mental health therapies, physical therapies, and
alternative therapies. (James C. “Jake” Billingsley, Llano)

15. Add a consumer member to the repurposed board. (Dennis Borel, Executive Director —
Coalition of Texans with Disabilities, Austin)

16. Treat the Drug Utilization Review Board like a true board, complete with required filings
with the Texas Ethics Commission. Without exceptions, no conflicts of interest should be
allowed. (Lee Spiller, Executive Director — Citizens Commission on Human Rights, Austin)

17. Open the Drug Utilization Review Board process more to stakeholders including advocates
and consumers by providing more user-friendly information, making it easier to testify at
meetings, and having consumers and advocates on the Drug Utilization Review Board.

(Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin)
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Recommendation 4.7

Expand the Medical Care Advisory Committee’s membership to include managed
care representation.

Health and Human Services Commission Response to 4.7

HHSC agrees with the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 4.7
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 4.7

None received.

Sunset Member Modifications to Issue 4

18. Direct HHSC as a management recommendation to report to the Sunset Commission by
February 1, 2015 recommendations related to the following aspects of network adequacy
for Medicaid managed care organizations.

e Improvements in network adequacy standards for managed care organizations, such as
implementation of minimum provider ratios, mileage standards by provider type, and
evaluation of client wait times or other access measures.

e Ways to strengthen HHSC’s contract oversight and enforcement of managed care
organizations’ compliance with network adequacy standards.

e Considerations for impacts to clients and managed care organizations for any recommended
changes related to network adequacy.

(Senator Charles Schwertner, Member — Sunset Advisory Commission)

19. Direct HHSC as a management recommendation to routinely measure and publicly report on
non-emergent utilization of the emergency department by managed care members, by health
plan, by region. (Senator Charles Schwertner, Member — Sunset Advisory Commission)
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Modification to Issue 4

20. Require MCOs to develop quantifiable standards to ensure network adequacy. (Colleen
McKinney, Mental Health Policy Fellow — National Association of Social Workers Texas
Chapter, Austin)

CommissioN DEcisioN oN IssUE 4

(DECEMBER 2014)

The Sunset Commission adopted all of the staff recommendations in Issue 4. In addition, the
Commission added implementation deadlines for Recommendations 4.2, 4.3, and 4.4 by adopting
Modifications 2,4,and 5. On Recommendation 4.6 regarding combining two drug-related committees,
the Commission adopted Modification 13 to add two managed care organization representatives,
one of which must be a pharmacist and one must be a physician. The Commission also adopted
Modification 18 to study aspects of network adequacy for Medicaid managed care organizations
and Modification 19, directing HHSC to publicly report on non-emergent utilization of emergency
departments.

FINAL RESULTS ON ISSUE 4

(Jury 2015)

Management Action

Recommendation 4.1 — Directs HHSC to comprehensively evaluate data and trends for the
Medicaid program on an ongoing basis.

Legislative Action — S.B. 200

Recommendation 4.2 as modified by the Sunset Commission — Senate Bill 200 requires HHSC
to regularly evaluate the appropriateness of requested performance data and develop a dashboard
that identifies key performance data for agency leadership.

Management Action

Recommendation 4.3 as modified by the Sunset Commission — Requires HHSC to develop a
system to automate data entry.
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Legislative Action — S.B. 200

Recommendation 4.4 as modified by the Sunset Commission — Senate Bill 200 requires OIG and
HHSC to define, in rule, the respective roles and purpose of managed care audits and to coordinate
all audit activities.

Management Action

Recommendation 4.5 — Directs HHSC to redefine the role of its prescription drug program to
provide better oversight of drug benefits in managed care.

Legislative Action — S.B. 200

Recommendation 4.6 as modified by the Sunset Commission — Senate Bill 200 modifies this
recommendation, which abolishes the Pharmaceutical and Therapeutics Committee and transfers
its functions to a reconstituted Drug Utilization Review Board. The bill goes beyond the Sunset
recommendation by requiring the reconstituted board to include at least 17 physicians and pharmacists
who provide services across the entire Medicaid population and represent different specialties listed in
the bill; include a consumer advocate representing Medicaid recipients; and be chaired by a physician
elected by the voting board members. Senate Bill 200 adds to the Sunset recommendation to provide
for public comment on changes to drug use criteria or prior authorization proposals as well as the
preferred drug list. Recommendations related to drugs on the preferred drug lists must provide for
a range of clinically effective, safe, cost-effective, and medically appropriate drug therapies for the
diverse segments of the Medicaid population.

Recommendation 4.7 — Senate Bill 200 requires the HHSC executive commissioner to appoint an
additional member representing a managed care organization to the medical care advisory committee.

Management Action

Recommendation 4.8 as added by the Sunset Commission (Modification 18) — Directs HHSC
to report to the Sunset Commission recommendations related to aspects of network adequacy for
Medicaid managed care organizations.

Recommendation 4.9 as added by the Sunset Commission (Modification 19) — Directs HHSC
to routinely measure and publicly report on non-emergent utilization of the emergency department
by managed care members, by health plan, and by region.
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ISSUE 5

Fragmented Provider Enrollment and Credentialing Processes Are
Administratively Burdensome and Could Discourage Participation in
Medicaid.

Background

All Texas healthcare providers who serve Medicaid clients must enroll with the state to receive payment for
services.! The textbox, Common Medicaid Providers, lists the most common types of Medicaid providers.
In fiscal year 2013, more than 114,000 providers were enrolled in Medicaid in Texas.

e Enrollment. To enroll in Medicaid, most providers must first enroll Common Medicaid
in Medicare with the Centers for Medicare and Medicaid Services.? Providers
Once enrolled in Medicare, providers submit an application to the
Health and Human Services Commission’s (HHSC’s) provider
enrollment contractor, which validates provider application
information, verifies licensure or certification, checks to see if the
provider has been excluded from programs like Medicare or Medicaid | *© Therapists
by another state or the federal government, and determines whether | ® Dentists
providers meet criteria to participate in the Medicaid program. | e Behavioral health specialists
Providers serving in multiple care settings or as multiple provider |
types may need to complete separate enrollment processes and receive
operating authority from other health and human services agencies.

e Physicians
e Nurses

e Pharmacists

Hospitals

e Nursing homes

Once enrollment applications are reviewed by the appropriate state agency, the Office of Inspector
General (OIG) conducts background checks of Medicaid providers, including verifying licensure or
certification, reviewing criminal history information, reconciling state and federal exclusion database
hits, and performing onsite visits for moderate and high-risk providers.?

e Credentialing. In addition to enrolling in Medicaid, providers serving clients in managed care go
through a separate credentialing process for each managed care organization with which they wish
to contract to provide services.* Providers submit a standard application to either a centralized,
third-party credentialing entity or directly to a managed care organization. Each managed care
organization validates provider information and determines whether providers meet the organization’s
professional standards and network needs. Once credentialed, managed care organizations may
contract with providers to serve their Medicaid clients. In fiscal year 2013, approximately 68,000,
or 60 percent, of Medicaid providers were credentialed by one or more managed care organizations.

e State and federal changes. The federal Patient Protection and Affordable Care Act made several
changes to the Medicaid enrollment process, including for the first time requiring providers to re-
enroll in Medicaid; strengthening background check requirements, including fingerprinting, federal
database checks, and onsite visits; and implementing stricter ownership and control interests for all
Medicaid providers. The 83rd Texas Legislature also required HHSC to develop a plan to reduce
administrative burdens for providers participating in Medicaid managed care by creating a prompt
enrollment and credentialing process.’
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Findings
Lengthy and cumbersome enrollment processes may well
contribute to the growing unwillingness of providers to
participate in Medicaid, to the detriment of client access to
services.
Ensuring clients can access healthcare services through an adequate provider
network is one of the basic tenets of the Medicaid program. However, an
increasingly complex Medicaid system and associated administrative burdens,
together with low reimbursement rates, make
Physicians Willing to Accept New it difficult for the state to attract physicians to
Medicald Clients participate in the program. The state’s lengthy
80% enrollment and credentialing processes — which
takes from three to nine months, and in some
60% | N\ exceptional cases, over a year — also contribute
to providers’ unwillingness to serve Medicaid
40% - clients, which can impact clients’access to needed
healthcare services. The chart, Physicians Willing to
20% Accept New Medicaid Clients, shows the significant

decrease in physicians willing to accept new
Medicaid clients, decreasing from 67 percent in
2000 to 31 percent in 2012.°

Fragmentation and disconnects in the Medicaid enroliment and
credentialing processes persist as efforts to eliminate burdens

have stalled.

The state’s enrollment process is fragmented across six different entities, as
described in the textbox, Provider Enrollment Entities. Similarly, the managed
care credentialing process is separated from the state enrollment process and
required for each individual managed care organization. Agency efforts to
address this fragmentation and associated inefficiencies have been continually

delayed.

intervention specialists

Provider Enrollment Entities

e Centers for Medicare and Medicaid Services — Enrolls providers in Medicare
e HHSC - Enrolls pharmacies and oversees enrollment broker contract

e Provider Enrollment Contractor — Enrolls physicians, nurses, dentists, therapists,
and durable medical equipment providers

e Department of Aging and Disability Services — Enrolls, licenses, and contracts
with long-term care providers, such as nursing homes and home health agencies

e Department of Assistive and Rehabilitative Services — Enrolls early childhood

e OIG - Conducts background checks
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e Multiple enrollment processes. Providers operating in different care
settings or as multiple provider types must enroll separately for each type
or setting, creating an administrative burden for both providers and the
state. For example, a home health agency that provides services in both
acute and long-term care settings must enroll as a provider through both
HHSC and the Department of Aging and Disability Services (DADS).
Similarly, a pharmacy that sells wheelchairs would enroll as a pharmacy with
HHSC’s prescription drug program and as a durable medical equipment
provider through the state’s provider enrollment contractor. Requiring

providers to navigate the state’s complex enrollment system and submit Provider

multiple applications containing similar' informatio.n 'Fo di.fferent state information is not

agencies wastes resources and delays services to Medicaid clients. shared between
enrollment and

e Uncoordinated credentialing process. Provider information is not shared
between the state’s enrollment and managed care organizations’credentialing
processes, causing providers to submit the same information multiple times
to participate in Medicaid managed care. In addition, not all provider
information is shared within the managed care system for providers
credentialed by managed care organizations. Fifteen of the 21 managed
care organizations and dental maintenance organizations use a centralized,
third-party credentialing database, which serves as a hub to collect, store,
and share provider information so providers only have to submit their
information once. However, for those managed care organizations that
do not use a centralized credentialing database, providers must submit
multiple applications to be able to contract.

credentialing
processes.

e Delayed improvements. More than three years
after HHSC first proposed changes to streamline the | Proposed Changes to the Enroliment
provider enrollment and credentialing processes, most and Credentialing Processes
of these changes have still not been implemented. In
2011, recognizing the strain and hassle the enrollment
and credentialing processes place on providers, ) -
HHSC formalized a list of over 100 system and | ° Hire daddmonal staff to re-enroll current
process improvements into a contract amendment provicers
for its provider enrollment contractor. The textbox,

e Create a centralized provider enrollment

database for all provider types

e Implement electronic signature technology

Proposed Changes to the Enrollment and Credentialing | o Improve an online provider directory

Processes, lists examples of improvements HHSC
planned to make to these processes.

Constant delays, including waiting for federal funding, changes in the state’s
provider enrollment contractor, and 19 revisions to its contract amendment,
have slowed efforts to eliminate administrative burdens and simplify the
process for providers to participate in Medicaid. While many of these delays
have now been resolved, the agency has still not made needed improvements
and is currently reevaluating whether its list of enhancements continues to
meet the functional and strategic goals of the agency. Meanwhile, providers
are still stuck navigating the state’s outdated and onerous enrollment and
credentialing processes.
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Medicaid
providers should
not be held
to a different
standard than
is required to
practice their
professions.

OIG’s criminal background check process lacks guidelines,
duplicates efforts of state licensing boards, and unnecessarily
delays the enrollment process.

e Lacks criminal history guidelines. OIG lacks criminal history guidelines
to lay out considerations for staff in making decisions to ensure consistency
in determining which violations or criminal offenses prevent providers
from participating in Medicaid. Without guidelines, staff risks unfairly
recommending different decisions for providers with the same violation.
Providers may also be unaware of eligibility criteria for Medicaid participation
before applying and lack a clear process for oftering input.

e Takestoolong. While HHSC estimates it takes OIG an average of 30 days
to complete criminal background checks, OIG does not track the overall
average length of time to complete this process. In contrast, other parts of
the enrollment process, such as validation of applications by the provider
enrollment contractor, are required to complete tasks in a specified period
of time and track data to ensure compliance with those time requirements.
Given the lengthy timeframe for the enrollment process overall, established
timeframes would enable more efficient processing of provider applications.
In some cases, lengthy timeframes result from factors outside of OIG’s
control. Additional requirements in the Affordable Care Act, such as for site
visits and verification of provider ownership interests, can lengthen OIG’s
background check process, as does submission of incomplete applications by
providers. Tracking the length of time for completing background checks
will enable OIG and HHSC to identify when delays are due to backlogs
as opposed to factors outside of OIG’s control.

e Duplicates work of licensing boards. OIG’s screening of physicians, nurses,
and many other providers duplicates criminal history checks performed
by state licensing boards, delaying the enrollment process and wasting
state resources. Licensing boards, such as the Texas Medical Board, Texas
Pharmacy Board, and Texas Nursing Board, also must review criminal
history information to determine if a provider meets minimum standards
to practice their profession in the state. Unlike OIG, these boards use
more advanced, fingerprint-based checks which largely provide automatic
notice if providers commit a crime after initial review, ensuring providers
continue to meet standards to practice in Texas. OIG already receives
updates from major licensing boards on board actions, including actions
based on criminal history information that affects providers’ ability to
participate in Medicaid. Medicaid providers should not be held to a
different criminal history standard than healthcare providers the state deems
fit to practice on the general population, including vulnerable populations
such as children and persons with a disability. The process for checking
a provider’s criminal history should not be confused with separate OIG
processes for checking exclusion lists for infractions specific to Medicaid
or Medicare and disciplinary actions by licensing boards that would affect
a provider’s ability to participate in Medicaid.
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Further, the state already relies on licensing processes to check criminal history
information for long-term care facilities that are regulated and enrolled in
Medicaid by DADS. Narrowing OIG’s criminal history checks to providers
not already screened by licensing boards, such as durable medical equipment
providers, would enable the state to gain efficiencies by taking advantage of
other state resources.

In addition to licensing boards and OIG, HHSC’s provider enrollment
contractor and managed care organizations also verify licensure and state
and federal Medicaid exclusion lists, including OIG’s open investigations
list. Four layers of background checks are not necessary to ensure the state
does not enroll providers prohibited from participating in Medicaid.

. .. . ) . The state does
e Does not review all revocation information. Unlike an exclusion from

.. c g . . e . not review
the Medicaid program, which is a penalty barring participation, Medicare .
e . . oy federally required
or state Medicaid programs may terminate a provider whose billing .
.. . . . revocation
privileges have been revoked for a specified period of time. However, as . .
information.

part of its background check process, HHSC and OIG do not check the
tederal revocation list for terminated providers, as required by federal law.”
As a result, providers prohibited from participating in Medicaid are still
providing and billing for Medicaid services in Texas. Regular review of
termination and revocation information is needed to comply with federal
law and to avoid paying Medicaid providers for services that legally should
not be provided.

Recommendations

Change in Statute

5.1 Require HHSC to streamline the Medicaid provider enroliment and credentialing
processes by creating an enrollment portal and better linking data within the
process.

This recommendation would require HHSC to create a centralized enrollment portal and authorize the
agency to share information with, or require managed care organizations to use, a centralized credentialing
database in an effort to streamline and speed up the timeframes for a provider to participate in the
Medicaid program.

e Create an enrollment portal. This recommendation would require HHSC to create a centralized,
web-based portal for providers to enroll in Medicaid. Instead of applying to multiple agencies
to participate in the program, providers would submit a single application through the front-end
enrollment portal. Provider information submitted through the portal would interface with the
appropriate health and human services agency for the provider’s type and care setting. Providers
needing to receive a license or contract with a state agency before enrolling in Medicaid would
automatically be redirected from the portal to the appropriate agency. Provider applications would
also be routed to OIG to verify background information as needed.

e Streamline and centralize credentialing processes. This recommendation would provide broad
authority for HHSC to streamline the managed care credentialing processes. Specifically, it would
authorize HHSC to share information directly from the state’s provider enrollment database with
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a centralized credentialing entity. With this change, providers would not have to provide their
information to both the state for enrollment purposes and a third-party credentialing entity or
managed care organization for credentialing. The recommendation would also authorize HHSC to
require all managed care organizations to use the same centralized credentialing entity as a hub for
collecting and sharing information to prevent providers from having to submit multiple managed
care credentialing applications.

In addition, this recommendation would authorize HHSC to create a single, consolidated enrollment
and credentialing process or contract with a third-party entity to perform this function, if cost eftective.
HHSC should develop a workgroup to determine the feasibility of creating a centralized enrollment
and credentialing process for providers either through the state or by contracting with a third-party
entity. The goal of the workgroup should be to create a process for providers to enroll in Medicaid and
managed care simultaneously and without submitting the same information multiple times through
two different processes. The workgroup should determine cost implications for these approaches and
consider options to further streamline the provider enrollment and credentialing processes; reduce
administrative burdens and costs for providers and the state; and address potential issues, such as the
impact to managed care organizations’ national accreditation. This recommendation would also provide
for exempting Medicaid managed care organizations from the requirement in the Insurance Code to
credential providers every three years, in the event HHSC consolidates the enrollment and credentialing
process.® Under the Affordable Care Act, states must re-enroll providers in Medicaid every five years,
which, through this consolidated approach, would provide for credentialing in the same time frame.

'The workgroup should include staff of the agencies involved in the enrollment process, providers
representing different types and care settings, managed care organizations, and other stakeholders
familiar with the enrollment and credentialing processes. HHSC should begin this workgroup by
January 1, 2015 and implement the workgroup’s recommendations by September 1,2016. Nothing
in this recommendation would affect managed care organizations’ authority to extend contracts only
to providers they approve for inclusion in their networks.

5.2 Provide that OIG no longer conduct criminal history checks for providers already
reviewed by licensing boards.

This recommendation would limit OIG’s criminal history checks to providers not already subject to
fingerprint-based criminal history checks by state licensing boards. Licensing boards are well equipped
to review criminal history information. OIG should determine which providers do not have fingerprint-
based criminal history checks and continue performing criminal history checks for those provider types.
Licensed providers that pass fingerprint criminal history checks performed by a licensing board and
are eligible to practice in Texas would still be subject to additional OIG screening related to federal or
state exclusions, open OIG investigations, or other criteria that prohibits participation in the Medicaid
program.

As part of this recommendation, OIG would reach out to licensing boards to verify licensure information
and receive regular updates on board actions against providers, as it does for some professions now.
Licensing boards would notify OIG if a provider is no longer in good standing or if the board has taken
disciplinary action against a provider, such as for inappropriate sexual conduct or professional boundary
issues. In these situations, OIG, in consultation with HHSC, would determine whether a provider remains
fit to participate in Medicaid, as it does now. This recommendation is limited to fingerprint criminal
history checks conducted for Medicaid provider enrollment or re-enrollment, and does not aftect OIG
or HHSC’s authority to make interim determinations based on licensing board disciplinary actions.
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As part of its background check process, OIG should also check the federal revocation list to ensure
terminated providers are not allowed to participate in Medicaid because of a suspension of billing
privileges for Medicare or other state Medicaid programs, as required by federal law.

'The state’s provider enrollment contractor and managed care organizations should also defer to OIG or
licensing boards to ensure providers meet criteria to participate in the Medicaid program.

5.3 Require OIG to develop criminal history guidelines for provider types for which it
conducts background checks.

For providers not subject to fingerprint-based criminal history checks by licensing boards, OIG would
establish guidelines, in rule, for evaluation of criminal history information when determining an applicant’s
eligibility to participate in Medicaid. To ensure eligibility decisions are made consistently and fairly,
OIG would define which offenses prohibit participation in the Medicaid program for each provider
type. Criminal history offenses that prohibit participation in Medicaid should be related to the extent
the underlying conduct relates to the provider’s job, level of interaction with the client, or previous
evidence of fraud, waste, or abuse. This recommendation would also require OIG to seek public input
on the guidelines and publish its guidelines in the Texas Register.

5.4 Require OIG to complete provider background checks within 10 business days.

'This recommendation would require OIG to complete all background checks within 10 business days
for providers who submit complete applications. For providers not screened by state licensing boards,
OIG would be required to conduct criminal history checks, review exclusion lists, and check for open
investigations within 10 business days. For providers screened by state licensing boards, OIG would
verify a provider’s license is in good standing with the state, review exclusion lists, and check for open
investigations within 10 business days. The 10-day requirement would not include completion of an
on-site visit. OIG would also be required to develop performance metrics to measure the length of time
for completing background checks for complete applications, as well as for completion of background
checks for all applications.

Fiscal Implication

'These recommendations would have no significant fiscal impact to the state.

HHSC could not estimate costs associated with creating a web-based enrollment portal, but believes
costs would be akin to other web-based projects estimated at $1 million. HHSC has received federal
approval and funding for related provider enrollment projects that could be applied to this web-based
portal. HHSC should try to maximize these federal funds to offset any costs associated with creating
an enrollment portal.

Authorizing HHSC to share information with a third-party credentialing entity or requiring managed
care organizations to use a centralized credentialing entity would have no fiscal impact to the state, as
three-fourths of managed care organizations already use a centralized credentialing entity.

While requiring OIG to complete background checks within 10 business days could require more staft
to process applications faster, any costs would be offset by a reduction in workload from limiting OIG’s
criminal history checks to providers not screened by state licensing boards. Instead of performing criminal
history checks for all types of providers, OIG would redirect staff to focus on screening providers who
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have not already gone through a criminal background check process as part of their licensing requirement

and speeding up the background checks it does provide.

Requiring OIG to check the federal revocation list when conducting background checks would likely
result in a small savings for the state because providers not eligible to bill Medicare or other state
Medicaid programs would also not be reimbursed for Medicaid services in Texas.

1 TA.C.Section 352.13.

2 42 C.FR.Part 455, Subpart E; and 1 T.A.C. Chapter 371, Subchapter E.

3 42 C.FR. Section 455.434; and 15 T.A.C. Subchapter E.

4 42 C.F.R. Section 438.214; and Chapter 1452, Subchapter A, Texas Insurance Code.

5 $.B.1150, 83rd Texas Legislature, Regular Session, 2013.

Texas Medical Association, Survey of Texas Physicians (Austin: Texas Medical Association, 2012), p. 12.
7 42 C.FR. Sections 424.535 and 455.416.

8 Section 1452.004, Texas Insurance Code.
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RESPONSES TO ISSUE 5

Recommendation 5.1

Require HHSC to streamline the Medicaid provider enrollment and credentialing
processes by creating an enrollment portal and better linking data within the
process.

Health and Human Services Commission Response to 5.1

HHSC agrees with the recommendation to simplify the enrollment and credentialing processes,
improve information sharing, and enable providers to more easily participate in Medicaid. The
agency is exploring options to create an enrollment portal that would create a “single door” for
all provider types to enroll in Medicaid. (Kyle Janek, M.D., Executive Commissioner — Health

and Human Services Commission)

For 5.1

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Holly Jeffreys, DNP, APRN, FNP-BC — Family Care Clinic of Panhandle and Family Care
Clinic of Boys Ranch

Nancy Lewis, PT, Sc.D., Chair — Texas Physical Therapy Association
George Linial, President/CEO — LeadingAge Texas, Austin

Colleen McKinney, Mental Health Policy Fellow — National Association of Social Workers
Texas Chapter, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin
Ben G. Raimer, M.D., Chair — Health and Human Services Council
Annette Rodriguez, President/CEO —The Children’s Shelter
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Against 5.1

None received.

Modifications

1. Allow health plans to create their own centralized credentialing system. (Jamie Dudensing,

CEO - Texas Association of Health Plans, Austin)

2. Ensure there is no splitting of the licensing and Medicaid enrollment process for nursing
facility providers. (Gavin J. Gadberry, General Counsel — Texas Health Care Association,
Austin)

3. Enroll and credential all healthcare providers in Medicaid plans individually regardless of
collaborating providers plan participation. (Holly Jeffreys, DNP, APRN, FNP-BC — Family
Care Clinic of Panhandle and Family Care Clinic of Boys Ranch)

Recommendation 5.2

Provide that OIG no longer conduct criminal history checks for providers already
reviewed by licensing boards.

Health and Human Services Commission Response to 5.2

While HHSC agrees the background check process should be streamlined and duplication
should be avoided, the agency is concerned state licensing boards’ review of criminal history
information may be limited and not include federally required checks, such as certain state and
tederal databases, that OIG performs as part of its review. The agency suggests all criminal
history checks comply with requirements specified in federal law, 42 CFR 455.410. In addition,
HHSC and OIG are working together to create a process to check the federal revocation list as
part of the provider enrollment process. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 5.2

OIG is concerned with this recommendation given the requirements of the affordable care act.
HHSC is responsible for Medicaid program integrity and cannot delegate that responsibility.
OIG has recommended denial of many applications based on criminal history and board
orders, and the failure to disclose the information on the application. For example, there have
been physicians who are no longer under board order but have significant practice issues, e.g.,
death of a patient, inappropriate sexual conduct finding or professional boundary violation, or
inappropriate prescription practices. Under the federal regulations, 42 CFR 455.410, the review
of Medicaid providers is to be done by the State Medicaid Agency based on the requirements
outlined in 42 CFR Part 455, Subpart E. It does not designate that this determination can be
delegated to a state licensing board.

Managed Care Organizations have their own credentialing processes and are allowed to
independently consider whether or not a provider can participate in their network. It seems
reasonable that if State contractors are given flexibility to protect patients under their care the

same flexibility would be afforded the State agency that has responsibility for Medicaid program
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integrity. (Douglas Wilson, Inspector General — Health and Human Services Commission,

Office of the Inspector General)

Staff Comment: The recommendation concerns only fingerprint-based criminal history checks
performed by licensing boards and would not affect OIG’s or HHSC’s authority to make
determinations based on licensing board disciplinary actions or to conduct federally required
checks of certain state and federal databases. The recommendation also would not affect the
ability of OIG to make recommendations or HHSC to make final decisions related to a provider’s
enrollment in Medicaid. However, state agencies should not duplicate criminal history checks.

For 5.2

Matthew Broussard, Assessment Services Manager — Harris County Protective Services for

Children and Adults

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Nancy Lewis, PT, Sc.D., Chair — Texas Physical Therapy Association
George Linial, President/CEO — LeadingAge Texas, Austin

Colleen McKinney, Mental Health Policy Fellow — National Association of Social Workers
Texas Chapter, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Annette Rodriguez, President/CEO —The Children’s Shelter
Against 5.2

None received.

Recommendation 5.3

Require OIG to develop criminal history guidelines for provider types for which
it conducts background checks.

Health and Human Services Commission Response to 5.3

HHSC agrees with the recommendation to create a transparent and consistent process to
evaluate providers’ criminal history. (Kyle Janek, M.D., Executive Commissioner — Health and
Human Services Commission)

HHSC and System Issues Staff Report with Final Results
Issue 5

88c



July 2015 Sunset Advisory Commission

Office of Inspector General Response to 5.3

OIG agrees that standard criminal history guidelines should be made transparent that outline
the factors on which a recommendation is made. Many of the guidelines exist in federal law and
in the current rules. For clarification, OIG makes recommendations and not the final decisions
regarding the eligibility of a Medicaid provider. (Douglas Wilson, Inspector General — Health

and Human Services Commission, Office of the Inspector General)

For 5.3

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Nancy Lewis, PT, Sc.D., Chair — Texas Physical Therapy Association
George Linial, President/CEO — LeadingAge Texas, Austin

Colleen McKinney, Mental Health Policy Fellow — National Association of Social Workers
Texas Chapter, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Annette Rodriguez, President/CEO —The Children’s Shelter
Against 5.3

None received.

Sunset Member Modification

4. Require OIG in statute to adopt criminal history guidelines in rule not later than September
1,2016. (Senator Charles Schwertner, Member — Sunset Advisory Commission)

Recommendation 5.4
Require OIG to complete provider background checks within 10 business days.

Health and Human Services Commission Response to 5.4

HHSC agrees with the recommendation to speed-up the provider enrollment process so Medicaid
providers can more quickly enroll in the program and begin serving clients. (Kyle Janek, M.D.,
Executive Commissioner — Health and Human Services Commission)

Office of Inspector General Response to 5.4

OIG supports this recommendation if the application is “clean” (meaning no issues and complete
information) and all that remains is the background checks. A ten-day requirement for those
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applications with issues could potentially result in more denied applicants than the achievement
of an eflicient process. (Douglas Wilson, Inspector General — Health and Human Services
Commission, Office of the Inspector General)

For 5.4

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin
Nancy Lewis, PT, Sc.D., Chair — Texas Physical Therapy Association

Colleen McKinney, Mental Health Policy Fellow — National Association of Social Workers
Texas Chapter, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Annette Rodriguez, President/CEO — The Children’s Shelter
Against 5.4

None received.

Modification to Issue 5

5. Create a policy that requires managed care organizations to allow Medicaid—enrolled providers
to access their network if they are willing to accept their rates. (Nancy Lewis, PT, Sc.D.,
Chair — Texas Physical Therapy Association)
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ComMissioN DEcISION ON ISSUE 5

(DECEMBER 2014)

The Sunset Commission adopted all of the staff recommendations in Issue 5 and Modification 4
to add an implementation deadline for OIG to adopt criminal history guidelines for the provider
types for which it conducts background checks.

FINAL RESULTS ON ISSUE 5

(Jury 2015)

Legislative Action — S.B. 200

Recommendation 5.1 — Senate Bill 200 requires HHSC to streamline the Medicaid enrollment
and credentialing processes by creating a centralized Internet enrollment portal for providers and
authorizing a centralized credentialing entity, with an eye toward consolidating enrollment and
credentialing processes at HHSC’s discretion.

Recommendation 5.2 — Senate Bill 200 limits OIG’s criminal history background checks to health
care providers not already subject to fingerprint-based criminal history checks by state licensing
boards. The bill does not prohibit OIG from conducting criminal history checks when required or
appropriate for other reasons, such as investigation of fraud, waste, or abuse.

Recommendation 5.3 as modified by the Sunset Commission — Senate Bill 200 requires OIG
to establish guidelines for evaluating criminal history record information of existing or potential
Medicaid providers after seeking public input.

Recommendation 5.4 — Senate Bill 200 requires OIG to complete all provider background checks
within 10 business days for providers who submit complete applications.
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ISSUE 6

The State Is Missing Opportunities to More Aggressively Promote
Methods to Improve the Quality of Health Care.

Background

Over the past several sessions, the Legislature has significantly expanded efforts to measure the quality of
health care and promote better healthcare outcomes for clients. Agencies across the health and human
services system administer about 270 different initiatives intended to improve the quality and outcomes
of their programs. Focusing on outcomes to improve quality of care helps to contain costs, better direct
policy decisions, and ensure that the state’s expansion of the managed care model in Medicaid does not
inappropriately affect needed services to clients. The system’s most significant quality initiatives include
paying providers in new ways that encourage quality outcomes and applying various financial incentives
and penalties to managed care organizations and hospitals that are tied to performance requirements.

In addition, in 2011, the state received a waiver from certain federal Medicaid requirements (the Texas
Health Care Transformation and Quality Improvement Program 1115 Waiver) which allows Texas to

expand its managed care efforts statewide
and funds Delivery System Reform DSRIP Project Examples
Incentive Payment (DSRIP) program
projects. The 1115 waiver provides up to
$11.4 billion in DSRIP funding for nearly e Emphasis on preventive care

1,500 local healthcare projects, which aim e Establishment of triage or urgent care centers with longer hours
to improve the quality of health care.! to avoid unnecessary emergency department visits
Examples of DSRIP projects designed
to contain costs and improve quality
are listed in the textbox, DSRIP Project
Examples.

e Use of a medical home to better coordinate a patient’s care

e Integration of behavioral health and primary care services

e Use of apps and social media to communicate reminders and
tips to promote preventive and follow-up care

Findings

HHSC lacks a cohesive vision for improving the quality
of health care, ultimately limiting its ability to accomplish
meaningful change to improve healthcare delivery in the state.

The state’s primary efforts to improve the quality of health care do not work
together, creating missed opportunities for synergy, potentially duplicating effort,
and impeding the broad change in healthcare delivery intended to improve
the overall healthcare system. Health and Human Services Commission
(HHSC) administers the three largest quality initiatives. These initiatives,
administered in separate, uncoordinated areas of the agency, set up financial
incentives or penalties tied to performance. The table on the following page,
HHSC’s Separate Quality Initiatives, describes in more detail quality initiatives
for managed care organizations, projects funded with DSRIP funds, and
hospital reimbursement rates.
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HHSC'’s Separate Quality Initiatives

Managed Care Organizations

Pay-For-Quality Program. Managed care organizations are subject to incentives and
disincentives of up to 4 percent of the monthly payment, typically called a capitated
rate, based on performance on a series of quality measures, which include potentially
preventable health-related events. Some managed care organizations create programs
or offer incentives to clients to improve their own health in an effort to improve the
organization’s overall performance.

Performance Improvement Projects. Managed care organizations must design
projects to improve performance on specific initiatives designated by HHSC, often
related to conditions driving costs in the different regions.

DSRIP Projects

Local providers choose projects from a state-selected menu of topics, subject to federal
approval. Providers must demonstrate outcomes and quality improvement in local
healthcare projects for continued funding.

Hospital Reimbursement Rates
HHSC lowers fees paid to hospitals for specific Medicaid services by 1 to 2 percent

for poor performance related to potentially preventable re-admissions and by 2 to
2.5 percent for poor performance related to potentially preventable complications.
'The fee-for-service rate reductions for hospitals participating in managed care are
reflected in reductions to the managed care organization’s capitated rate.

e Lack of coordination creates missed opportunities. Given the size and

The wide
range of DSRIP
projects presents
difficulties in
evaluating or
comparing
projects.

complexity of the healthcare system, HHSC should coordinate its quality
efforts to ensure all the components of the system are working toward the
same shared vision. In every area of the state, managed care initiatives and
DSRIP projects independently target overlapping populations to achieve
the same goals, creating potential duplication and missed opportunities
to collaborate on projects to achieve better outcomes.? Some of the most
common overlapping projects aim to reduce use of unnecessary services or
emergency room visits through efforts such as increased preventive care visits,
expanded clinic hours, follow-up efforts to ensure adherence to medications,
and implementation of chronic disease management techniques.

'The state has an opportunity to reduce such overlap and increase collaboration
by seeking changes when renewing the 1115 waiver, which is assumed
likely in 2016. DSRIP projects are locally selected from a very large, state-
directed menu that includes 33 topic areas. While this approach provides
local flexibility, the menu is too broad to focus the state on efforts most
likely to transform the healthcare system to improve outcomes. The wide
range of projects creates difhiculties for the state in evaluating or comparing
projects, determining which projects are most successful, and gleaning best
practices to expand across the state. In addition, allowing local projects to
select their own outcome metrics does not ensure project measures are in
line with established standards for measuring quality and may not be best
suited for analysis of statewide impact of similar projects.
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e Increased complexities and administrative burdens. If not aligned,
quality initiatives can increase the complexity of the healthcare system and
the administrative burden for providers. When providers have different
or conflicting targets for performance, providers struggle to appropriately
adjust their practices and have difficulty achieving the targets. To improve
quality of care in the most efficient manner, measures and reporting must
be consistent across the initiatives if they are to move toward the same
goal. As an example, potentially preventable re-admissions are measured
at 15 days in some programs and 30 days in others.

In addition, HHSC should consider the cumulative effect of various quality
initiatives on providers. For example, performance requirements for managed
care quality initiatives ultimately affect providers, including hospitals that are
subject to their own, separate financial penalties for performance. HHSC
must carefully craft its quality initiatives to ensure that the programs do not
unfairly penalize participants involved in multiple programs.

Most providers are not paid under managed care in ways that
contain costs and incentivize quality of care.

While the state pays managed care organizations on a capitated basis, managed
care networks continue to pay the large majority of providers a fee for services
delivered. 'This approach can incentivize providers to bill based on volume,
providing more care instead of necessarily better care and increasing costs.

Moving away from the fee-for-service approach is the final frontier of cost
savings under the current managed care model. In 2013, HHSC amended
managed care contracts to require managed care organizations to develop a
plan to move away from strictly fee-for-service payments and use alternative
payment structures to incentivize providers for quality improvement efforts.
Incentive-based payments could decrease volume-based billings, creating cost
savings for managed care organizations and the state, as well as incentivize
providers to focus on outcomes and quality of care. The textbox, Examples of
Incentive-Based Payments Used by Managed Care Organizations, lists different
types of payment structures employed by various managed care organizations
in lieu of traditional fee-for-service payments.

Examples of Incentive-Based Payments Used
by Managed Care Organizations
e Shared savings or shared risks between providers and managed care organizations

e Accountable care organizations in which providers are paid based on quality
outcomes for clients

e Capitated payments to providers

e Bundled payments for common service packages, such as all services required for
a knee replacement

e Bonuses for a provider’s performance on quality initiatives

A fee-for-service
approach can
incentivize more
— instead of
better — care.
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HHSC’s analysis of managed care organization’s current use of incentive-based
payments determined that the amount of money and number of members
involved in incentive-based payment structures are low as compared to overall
payments and membership. Managed care organizations are slow to implement
incentive-based payments because of providers’reluctance to change payment

Managed care methods, ultimately leading to managed care organizations’ concerns about
organizations impacts to sometimes fragile Medicaid provider networks. Managed care
have little organizations also may have little financial incentive to implement incentive-
incentive to based payments of their own initiative for various reasons, such as difhculty
initiate payment  in negotiations with providers, a lack of projected savings, or concern that any
reform on savings will be reflected in their financial experience and reduce the next year’s
their own. payment from the state. Successful incentive-based payment reforms should

incentivize a managed care organization by allowing both the organization
and the state to save money while increasing quality.

While the state could benefit from requiring managed care organizations to more
aggressively implement incentive-based payments, an uncoordinated approach
could be disruptive for providers, clients, and managed care organizations. If
managed care organizations in the same service areas do not coordinate their
approaches, providers may participate in several different payment structures at
once, which would be administratively burdensome. Further, if a managed care
organization implements a more complex payment method than its competitor,
providers may switch to another managed care organization, causing service
disruptions for clients and placing the managed care organization at risk of
not complying with requirements to maintain an adequate provider network.

Recommendations

Change in Statute

6.1 Require HHSC to develop a comprehensive, coordinated operational plan designed
to ensure consistent approaches in its major initiatives for improving the quality
of health care.

This recommendation would require HHSC to develop a plan to include broad goals for improving
the quality of health care as a whole and Medicaid in particular. HHSC would be required to revise its
major quality initiatives as necessary to ensure the initiatives work toward these common goals, including
ensuring that the same measures are reported consistently across initiatives for better evaluation of
statewide impact. The executive commissioner should develop this plan in conjunction with seeking
renewal of the 1115 waiver.

In implementing this recommendation, when seeking renewal of the 1115 waiver, HHSC should use
its experience to narrow the menu of DSRIP projects to those most critical for improving the quality
of health care in the state, including behavioral health, consistent with the plan above. HHSC should
be sure to take into account unique local and regional healthcare needs and diversity. HHSC may
grandfather existing DSRIP projects excluded from the new menu, as long as they continue to meet
their funding requirements and outcome objectives. HHSC could also include a category for other
innovative projects if the agency is concerned that its menu may not be broad enough to allow for local
flexibility or innovation. HHSC should also consider developing ways to incentivize coordination across
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these various quality initiatives. For example, HHSC could seek approval to set aside or use remaining
DSRIP funds to create a performance bonus pool to be spread among high-performing DSRIP providers

that coordinate projects with managed care organizations in the region.

6.2 Require HHSC to develop a pilot project to promote increased use of incentive-
based payments by managed care organizations.

'This recommendation would require HHSC to develop a pilot project to increase managed care
organizations’ use of incentive-based payments to providers. HHSC should create a workgroup made
up of managed care organizations and provider associations to develop the details of the pilot program,
including, at a minimum, the following elements:

e identifying a managed care service delivery area and managed care programs to be included and
requiring all managed care organizations in the service delivery model to participate in the program;

e determining which type of incentive-based payment structures to pilot and which services most
appropriately fit in that payment structure; and

e determining timelines for implementation of the incentive-based payment pilot program to begin
on or before January 1,2017.

HHSC should use the pilot program to determine which types of incentive-based payment structures
and services would be most appropriate for expansion statewide for inclusion in managed care contracts

by September 1, 2018.

Management Action

6.3 Require HHSC to include a requirement for use of incentive-based payments in
managed care requests for proposals and better define types of incentive-based
payments.

HHSC should include, as part of future requests for proposals for Medicaid managed care contracts,
requirements related to incentive-based provider payment reform. HHSC could then evaluate how
aggressively managed care organizations approach payment reform and score proposals to award more
points to managed care organizations that commit a higher percentage of their funds to incentive-based
payments.

To promote wider use of incentive-based payment structures, HHSC should also better define types of
incentive-based payment structures to promote consistency in language and approach among managed
care organizations. HHSC should also continue to require managed care organizations, as part of their
contracts, to report types of incentive-based payment structures used and to what extent.

Fiscal Implication

These recommendations would not result in additional costs to the state and could create long-term
savings for both Medicaid and the healthcare system at large. Aligning quality initiatives could create
more effective programs and collaborations to enhance existing efforts to reduce expensive costs, such
as for emergency room care, through increased focus on preventative care. Similarly, incentive-based
provider payments would decrease billing incentives based on volume by transferring that focus to
improved quality of care for clients.
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Several managed care performance improvement projects exist statewide.
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RESPONSES TO ISSUE 6

Recommendation 6.1

Require HHSC to develop a comprehensive, coordinated operational plan
designed to ensure consistent approaches in its major initiatives for improving
the quality of health care.

Health and Human Services Commission Response to 6.1

'The agency supports this recommendation while recognizing that a proposed plan for Delivery
System Reform Incentive Payment (DSRIP) projects should not limit local flexibility or
innovation for improving health care. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 6.1

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for Children,
Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 6.1

None received.

Sunset Member Modification

1. Asamanagement recommendation, direct HHSC, as part of its comprehensive, coordinated
operational plan in Recommendation 6.1 to coordinate its major initiatives for improving
the quality of health care to, at a minimum, ensure consistency across state contracts and
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oversight of Medicaid managed care organizations, DSRIP projects, and local mental health
authorities to align performance metrics, especially for behavioral health crisis services,
cross-payer transitions, and coordination of benefits. (Mr. Tom Luce, Member — Sunset
Advisory Commission)

Modifications

2. Ensure that persons who have received or are receiving services are involved in the development
of the operational plan. (Ebony Hall, Chair — Tarrant County Disproportionality and
Disparities Advisory Council, Arlington)

3. Leverage stakeholder input via a specialized workgroup appointed by the executive
commissioner using knowledge from the Texas Institute of Health Care Quality and
Efficiency. (Marina Hench, Director of Public Policy — Texas Association for Home Care
and Hospice, Austin)

Recommendation 6.2

Require HHSC to develop a pilot project to promote increased use of incentive-
based payments by managed care organizations.

Health and Human Services Commission Response to 6.2

'The agency agrees with the recommendation. HHSC is also researching other potential incentive-
based payment structures, such as contracting directly with Medicaid providers. (Kyle Janek,
M.D., Executive Commissioner — Health and Human Services Commission)

For 6.2

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 6.2

None received.
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Modification

4. Define quality objectives for each Medicaid scope-of-service (for example, long-term services
and supports) and identify the baseline data that should be collected to measure quality in
each area. (Marina Hench, Director of Public Policy — Texas Association for Home Care
and Hospice, Austin)

Recommendation 6.3

Require HHSC to include a requirement for use of incentive-based payments in
managed care requests for proposals and better define types of incentive-based
payments.

Health and Human Services Commission Response to 6.3

'The agency supports this recommendation. HHSC believes the use of incentive-based payments
is an important tool for improving healthcare quality and reducing costs. (Kyle Janek, M.D.,
Executive Commissioner — Health and Human Services Commission)

For 6.3

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

George Linial, President/CEO — LeadingAge Texas, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 6.3

None received.

Modification to Issue 6

5. Direct HHSC to develop a pathway for service delivery innovations like telemedicine and
telehealth so managed care organizations are not hampered by the lack of fee for service
codes or authorizations for new methods of delivering care. (Ken Pool, M.D., President —
Texas e-Health Alliance, Austin)
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CommissioN DEcISION ON ISSUE 6

(DECEMBER 2014)

The Sunset Commission adopted all of the staff recommendations in Issue 6. In addition, on
Recommendation 6.1 requiring HHSC to develop a plan to coordinate its quality initiatives, the
Commission adopted Modification 1 to direct HHSC to also ensure consistency and align performance
measures in its state contracts, oversight of managed care organizations, DSRIP projects, and local
mental health authorities — especially for behavioral health crisis services, cross-payer transitions,
and coordination of benefits.

FINAL RESULTS ON ISSUE 6

(Jury 2015)

Legislative Action — S.B. 200

Recommendation 6.1 as modified by the Sunset Commission — Senate Bill 200 implements the
Sunset recommendation to require HHSC to develop a comprehensive, coordinated operational plan
designed to ensure consistent approaches in its major initiatives for improving the quality of health
care. As modified by the Legislature, the operational plan may evaluate federal programs designed
to increase funding for indigent care in hospitals under the Texas Health Care Transformation and
Quality Improvement Program waiver (the “1115 waiver”) and home and community-based services
state plan options. The Legislature also authorized the operational plan to include a contingency
plan if HHSC fails to obtain an extension or renewal of the state’s 1115 waiver.

Recommendation 6.2 — This Sunset recommendation requires HHSC to develop a pilot project
to promote increased use of incentive-based payments by managed care organizations. Senate Bill
200 modified the Sunset recommendation to require HHSC and the managed care organizations in
at least one managed care service delivery area to work with health care providers and professional
associations composed of health care providers to develop common payment incentive methodologies
that: reward appropriate, quality care; align outcomes of the pilot program with HHSC’s Medicaid
managed care quality-based payment programs; are not intended to supplant existing efforts; are
structured to encourage formal arrangements among providers to provide better patient care; are
adopted by all managed care organizations providing services under the same Medicaid managed
care program through the same service delivery model; and are voluntarily agreed to by participating
providers. The bill refocuses future managed care contracts on resulting goals and outcomes of the
pilot program instead of requiring use of the pilot program’s successful payment structures.

Management Action

Recommendation 6.3 — Directs HHSC to include a requirement for use of incentive-based
payments in managed care requests for proposals and better define types of incentive-based payments.

HHSC and System Issues Staff Report with Final Results
94d Issue 6



Sunset Advisory Commission July 2015

ISSUE 7

HHSC Lacks a Comprehensive Approach to Managing Data, Limiting
Effective Delivery of Complex and Interconnected Services.

Background

'The five agencies in the Texas health and human services system collect and generate mountains of
information while administering hundreds of programs. Used generically, human services “data” can mean
detailed electronic records of an individual’s benefits provided through programs such as Medicaid; or
information compiled more broadly to monitor and improve public health, such as registries that record
incidence of specific diseases like cancer. The textbox on the following page, Examples of Human Services
Information Collected, provides a high-level overview of key data retained by the system. According
to informal estimates, the total volume of information maintained by system agencies could top 200
terabytes of data. For comparison, a digitized version of the Library of Congress’s 17 million printed
holdings would total about 136 terabytes; while all data sent from the Hubble Telescope from its first
24 years was about 100 terabytes.!

The primary use of all of this information is to manage the day-to-day administration of diverse programs
— determining who is eligible to receive services, identifying appropriate providers to deliver services,
processing payments, and checking compliance with funding and contract requirements. The system’s
approximately 800 underlying data systems are decentralized among responsible programs and other
state and federal agencies with primary control over the data, with maintenance often resting with
information technology (IT) managers or contractors.

As technology and the volume of compiled

data have evolved in recent years, so have the Key Data Uses

potential powerful uses of this information
for more strategic purposes, as shown in the
textbox, Key Data Uses. However, distilling
so much data into information that can
inform policy must be carefully managed to
be meaningful. For example, administrative
data collected when running a program can be
used to better understand issues within client
populations, such as incidence of conditions
like diabetes or mental illness driving poor
outcomes and higher costs, or other potential
red flags indicating fraud or waste. 'The
growing ease of collecting and transmitting
so much information, much of it regulated by
tederal and state privacy laws governing who
may use or disclose the information and how
long it may be retained, has also increased the
risk of its inappropriate use or disclosure and
demands better management and control.

Measure performance: Report on immediate program activity,
such as goals required by the Legislature in the General
Appropriations Act, or metrics developed internally to track
service delivery and outcomes. Examples: applications received
and processed; number of clients served; response time; disease
rates.

Measure progress: Report on achieving program outcomes
over time, requiring consistent data over longer periods to
draw meaningful conclusions. Examples: improvement in
time to process applications and determine client eligibility;
improvement in quality of care based on measures such as
infection rates.

Assess impact of policy changes: Analyze how recent or
contemplated changes may impact program cost, client
populations served, and outcomes. Examples: providing
new medications to eligible populations; changing provider
rates; adding or eliminating covered services.

Plan for the future: Forecast needed programs and resources
over short- and long-term projections, impacting everything
from provider networks to office space. Examples: caseload
growth; client demographics.
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Examples of Human Services Information Collected
Health and Human Services Commission (HHSC)
Medicaid e Client and provider eligibility information
e Claims processing and managed care encounter data
e Vendor drug and medical transportation program client and billing information
Other benefit programs Supplemental Nutrition Assistance Program (SNAP); Temporary Assistance for Needy Families

(TANF); and Children’s Health Insurance Program (CHIP) eligibility, client, and claims information

Department of State Health Services (DSHS)

State public health laboratory

e Newborn screening records
e Public health testing information (for example: water quality and infectious disease)

e FEarly screening and diagnosis information for Medicaid recipients

Health services programs

e Client, provider, and claims data for:
— mental health and substance abuse programs, including state hospital client management
systems
— programs for children and women, including nutrition assistance and primary care

Population health

information

Statewide information on incidence of immunizations, cancer, birth defects, and other reportable
diseases collected for public health surveillance purposes

Vital statistics

Records of every Texan’s birth, death, marriage, divorce, adoption, etc.

Hospital claims

Inpatient and outpatient discharge data (Texas Health Care Information Collection program)

Department of Aging and Disability Services (DADS)

Individuals with intellectual
and developmental disabilities
and regulatory programs

e Long-term care and home living certification, case management, and billing

e State supported living center client management systems

Department of Family and Protective Services (DFPS)

Protective services programs

Case management, eligibility, and billing for child and adult services including foster care and
abuse/neglect investigations

Department of Assistive and Rehabilitative Services (DARS)

Early childhood intervention

Case management, eligibility, and billing for services to children 0-3 with disabilities or
developmental delays

Findings

Ongoing efforts to develop a more outcomes-focused, efficient
healthcare system require overcoming many challenges
inherent to organizing and analyzing complex data.

e Data management increasingly important. Promoting a more effective,
performance-based healthcare system has been an interest of national
and state healthcare policy for some time, and typically focuses on using
significant government spending on health care to improve the overall
quality and efficiency of delivered services. Effective data management and
analytics are central to these efforts — programs to measure and increase
quality are only as good as the underlying information being used for policy
decisions, including sanctions and rewards placed on providers. For example,
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the federal Centers for Medicare and Medicaid Services, which covers
more than 100 million people, has developed rules tying hospital payments
to measures such as re-admissions and hospital-acquired infection rates.?
Texas has been implementing similar payment-based quality incentives
in Medicaid for several years, and also recently began participating in a
new, data-intensive federal program providing significant funds to local
projects designed to better integrate patient care and improve quality
(known as the Delivery System Reform Incentive Payment program, or
DSRIP).> Another major federal payment incentive program promotes
standardization, collection, and “meaningful use” of clinical data in electronic
health records with the goals of improving care and better understanding
population health trends.*

'The Texas Legislature has also taken a number of recent steps indicating a
clear commitment to data-driven healthcare policy. In 2011, the Legislature
created the Texas Institute of Health Care Quality and Efficiency, an
independent board attached to HHSC with a mission to improve the
efficiency of health care delivery, including improving the reporting,
organization, and transparency of healthcare information.® Last session, the
Legislature also continued focusing Medicaid managed care expansion on
integrating and improving quality of care for clients; clarified the authority
of human services agencies to share data among system agencies for program
purposes; directed the creation of a dedicated Medicaid analytics unit;
invested millions in fraud detection analytics for the Office of Inspector
General; and required expanded collection of hospital discharge data to
better understand utilization of emergency rooms.*

e Systemic challenges. The challenges with better using significant healthcare
data for these purposes are well documented and not unique to Texas.
Interest and expectations regarding using administrative information
for program design and analysis have increased with the amount of data
collected, yet agencies struggle to implement the sophisticated systems,
analytical tools, and necessary policy to meet this demand. As the Urban

Institute recently noted, “lack of at least some regular basic analysis of the Medicaid
performance information is probably the major missing element today in agencies are
many if not most performance measurement systems.”” The Center for awash in data,
Digital Government concluded health and human services organizations requiring high-
“have little financial incentive or ability to integrate and share data. . . level attention
[making it] inherently difficult to deliver a single ‘version of truth’ that to overcome
provides a holistic view of the recipient.”® A recent workgroup of state challenges.

Medicaid directors echoed similar challenges, stating “complex reforms
that recast payment reimbursement and shift quality measurement to
outcomes require data analytics capacity. . . [A]gencies reported that one
of their major challenges was not a lack of data, but that they were awash
in it . .. High level attention and leadership is needed to overcome these
challenges.””’
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HHSC cannot
easily identify
costs associated
with the same
clients served
in several
programs.

HHSC needs
information
based in reliable,
valid data to
make critical
policy decisions.

The Texas health and human services system’s decentralized
approach to data oversight creates risk and prevents basic,
appropriate uses of information to measure performance and
drive policy.

e Risksandlost opportunities. Though data management is a critical element
of current efforts to improve health care, HHSC has not yet developed the
underlying infrastructure and policy needed to direct deliberate development
of these resources and clearly understand the limitations and potential of
what is currently collected. This lack of fully-formed procedures to govern
the development of data systems and a clear, overall strategic approach to
data management create both risks and lost opportunities. On a basic level,
the system does not have a firm grasp on the universe of data collected,
risking duplication of effort or potentially, inappropriate use. No centralized,
clear inventory of data collected throughout the system exists. Such an
inventory could promote understanding of potential uses, and provide more
definitive answers to murky legal and privacy issues that delay efforts to
more effectively use information.

The system’s fragmented data systems have developed piecemeal and
contain multiple standards, resulting in data sets that are difficult to
manipulate to extract meaningful information. As the state continues
to invest millions of dollars in various systems, the lack of consistent
data standards prevents fundamental planning such as common database
definitions so that clients and providers can be more easily compared
across programs and data systems. When basic policy questions arise,
agency staff often must torturously assemble data cobbled together from
different and poorly integrated systems, rather than query data sets that
are strategically designed to work together to inform policy development
and decision making. For example, even within one program, Medicaid,
HHSC cannot easily identify all costs associated with one group of clients
that may be receiving long-term services and supports through DADS
in addition to acute care through HHSC. In other cases, the volume of
information collected has expanded over time to be so massive that it
thwarts consistent reporting and clarity around key issues, such as is the
case with the hundreds of potential reasons captured for why a person is
dropped from Medicaid enrollment. While HHSC has recognized these
challenges and moved forward with a major project to better standardize
Medicaid data in a single warehouse, this effort is incomplete and only
addresses a small fraction of the data systems across the enterprise. The
textbox on the following page, Opportunities to Better Coordinate Services,
provides additional examples of how data could be used to identify links
between various system programs to improve outcomes, but this analysis
depends on careful data management and planning that is currently lacking.
As Medicaid transformation and other policy changes continue, HHSC
needs access to information based in reliable, valid data that can inform
critical decisions with major impact on both individual clients and costs
to the state.
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Opportunities to Better Coordinate Services

e Client crossover between major benefit programs such as Medicaid, SNAP,and TANF

e Individuals involved with the child protective services system and involved in substance
abuse programs

e Individuals dually diagnosed with mental health as well as intellectual and developmental
disabilities being treated in various programs found in two or three agencies

e Medicaid and CHIP-covered mothers at risk of pre-term birth based on previous
medical issues

e Immunization status of children covered by Medicaid

e Women and children transitioning or receiving services from Medicaid and other
system safety-net programs such as family planning and primary care

'The Sunset reviews of the health and human services agencies noted
numerous other examples of programs struggling to effectively use data
to support stated goals. For example, Issue 4 of this report describes how
HHSC has struggled to use data analytics to comprehensively monitor the
Medicaid program for fraud, waste, and abuse in the context of expanding
managed care. Issues 8,9, and 10 also raise significant doubts about the
system’s ability to use data to operate fragmented women’s health programs
between two agencies; administer the NorthSTAR behavioral health
program in Dallas; and manage the Office of Inspector General’s efforts
to uncover fraud, waste, and abuse. While system agencies should retain
control and basic oversight of day-to-day management and use of data
systems needed to carry out administration, they also clearly need more
direction and support to effectively use the information to direct policy
and evaluate service outcomes in a more strategic way.

Finally, the lack of centralized coordination of these issues means that
responsibility for data oversight, including important policy decisions, often

falls on I'T managers by default due to the technical aspects of the related Lack of a
systems and questions that may be posed. However, increasing demands centralized data
on information analytics require higher-level policy direction and oversight policy stymies
than is appropriate to place with more operationally focused IT staff. innovative

data uses and
risks data’s
inappropriate
use.

e Lackof clarity on appropriate data sharing and use. Absence of centralized
standards and policy creates a situation that stymies innovative uses of
data while increasing risk surrounding the data’s appropriate use. Agency
staft report an exponential growth in interest by state agencies, managed
care organizations, research institutions, and other external parties for
the valuable data the system maintains. However, without a single point
of contact within the system to monitor and control data use and release,
legitimate efforts stall indefinitely due to lack of clear policy direction,
while other efforts to link and share information create discomfort and
legal questions by some parties.
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A request for
data needed to
reduce pre-term

births in Medicaid
took two years
to resolve.

Lack of standards
between Medicaid
systems has
caused issues for
the enterprise
data warehouse
project.

For example, without clear policy direction, a request from managed care
organizations to cross-check their enrollees with data on pre-term births
available through vital statistics took more than two years to resolve. This
delayed the managed care organizations’ efforts to help identify at-risk
enrollees and avoid additional pre-term deliveries, an outcome clearly in
line with the state’s priorities of improving patient outcomes and avoiding
higher costs.

In another example, the lack of a centralized process for vetting research
requests for data across multiple agencies created lengthy delays and
frustration on the part of researchers conducting an innovative analysis
of how people with severe and persistent mental illness use services
across the system. As a result, the researchers recommended centralizing
administration of state-level data sets to make cross-program analysis of
publicly funded healthcare more straightforward, including developing
a single process and access point for requesting data, developing data
use agreements and protocols for data sharing, and completing required
approvals for research on human subjects.’

While HHSC has taken initial steps to improve data
management and strategic use, current efforts are brand new
and lack the organizational weight to ensure success.

e Preliminary efforts. Recognizing the need for a more centralized and
strategic approach to managing system data, HHSC has begun implementing
an “enterprise data governance” process, and hired a dedicated chief data
officer within the financial services division in early 2014. 'This effort stems
from the major, multimillion dollar effort to consolidate Medicaid data and
reporting in an enterprise data warehouse, which has taken several years
to get off the ground and raised significant issues with lack of standards
between numerous existing systems holding Medicaid client data. While
this governance effort is a positive step in the right direction, it is in its
infancy, initially focused on Medicaid, and does not yet have the established
resources and coordination needed to reach its full potential. The creation
of this office also seems to merely add another layer to, not consolidate,
other scattered data-related initiatives currently underway. As this office
establishes its role, executive management needs to consider and clearly
define responsibilities of the other data analytics groups in the enterprise,
such as the Center for Health Statistics, the new Medicaid analytics unit,
and other numerous efforts to evaluate quality initiatives.

e Authorityunclear. Aswith most system support services in the enterprise
described in more detail in Issue 2 of this report, the current role of the new
data governance effort is rooted in coordination and consensus-building,
not clear authority to set standards and monitor results. While system
programs needs to be directly involved in any new standards or processes,
the office also needs a clearly defined role and authority to eftectively carry
out its mission.
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Recommendation

Management Action

7.1 Direct HHSC to elevate oversight and management of data initiatives, including
creation of a centralized office with clear authority to oversee strategic use of data.

HHSC should prioritize and provide additional attention to data oversight and use by designating a
high-level executive office to coordinate these efforts. Following the concepts outlined below, the office
should have authority to implement consistent plans and policies relating to data governance, monitor
major data projects, promote strategic analysis of data following best practices, and coordinate between
internal and external partners to ensure appropriate use.

e Dedicated, high-level office. HHSC should evaluate ongoing data governance and management
efforts currently established in several offices within HHSC and other system agencies and consider
combining these functions to the extent feasible into the new office, along with a closer link to
executive management. However, day-to-day data management functions should remain within
the programs owning and using the data. The office should have a close link with the enterprise
information technology office, privacy office, legal services, and other areas of expertise as appropriate.

e Standards-setting and monitoring. The office should have clear authority to establish a system-
wide approach to governing the development, use, and appropriate sharing of data and data systems
and to monitor adherence to agreed-upon standards. The office should carry out these functions
with an eye toward long-term strategic viability of data collected, and regularly report on status of
its operations to executive management.

e Inventoryand strategic planning. As one of its first functions, the office should conduct a detailed
inventory of all major data sets and systems across the enterprise, authoritatively documenting their
purpose; funding; uses; legal, regulatory, or other restrictions; current issues; and future potential.
'The office should then develop a strategic plan showing the results of this review, establishing data
priorities for the enterprise and strategies for achieving them, identifying challenges or statutory
barriers, and highlighting needed policy direction for executive management’s and the Legislature’s
consideration.

In developing this plan, the office should seek input from internal system staff working with key data
sets, existing advisory groups such as the Texas Institute of Health Care Quality and Efficiency, and
other external stakeholders such as providers, legislative offices, and research institutions. The plan
should review and seek to implement best practices that balance appropriate controls and careful
sharing of data with better use of information to improve system performance and quality. The
plan should also consider whether any data collected or stored is duplicative or unnecessary and
recommend streamlining initiatives.

e Data sharing and dissemination. Using the detailed data inventory as a basis, the office should be
the system authority on data sharing and linking between system agencies, other state agencies, and
external partners such as federal agencies and research institutions. The office should develop clear
principles and policies governing whether, when, and how system data may be shared internally and
externally, and should take the lead to secure permissions and negotiate data use agreements with
external parties as needed. The office should develop consolidated procedures and policies setting out
how interested offices and entities can share data, helping to make these at times convoluted processes
clearer and more transparent. The office would be responsible for consolidating efforts to receive data

HHSC and System Issues Staff Report with Final Results
Issue 7

101



102

July 2015 Sunset Advisory Commission

from other entities (such as Medicare data) as well as any data leaving the system. Finally, the office
should serve as a single point of contact and tracking for satisfying legal requirements for research
on human subjects, with related functions from other programs such as institutional review boards
located within system agencies moved under its authority. To achieve these goals, the office should
work closely with system information technology, privacy, and security officers; and legal services.

e Special initiatives, technical assistance, and best practices. While most daily management and
use of data should remain with programs, the office should develop specialized expertise to offer
technical assistance and cross-program coordination for priority projects as needed or requested. The
office should seek out and distribute national best practices and promote their use, as resources allow.

Fiscal Implication

'This recommendation would not have significant implementation costs, as HHSC has already started
developing a more centralized approach to data management and could add to these efforts within
existing resources. The recommendation would encourage smarter data management and use, not more
data collection or significantly more staff. A more streamlined, standards-based approach to managing
and using system data would have significant positive impacts by more effectively targeting spending on
better, and less costly, outcomes for clients. However, these results would depend on implementation
and could not be estimated.

1 Lyman, Peter and Hal R. Varian, “How Much Information, 2003,” University of California at Berkley School of Information
Management and Systems, last modified October 27, 2003, http://www.sims.berkeley.edu/how-much-info-2003; and “Hubble Space Telescope,”
National Aeronautics and Space Administration, last modified April 25, 2014, http://www.nasa.gov/mission_pages/hubble/story/index.html.

2 Centers for Medicare and Medicaid Services, “CMS Issues Hospital Inpatient Payment Regulation,” news release, August 4, 2014,
http://www.cms.gov/Newsroom/MediaReleaseDatabase/Press-releases/2014-Press-releases-items/2014-08-04.html.

3 Ardas Khalsa, Director, Healthcare Transformation Waiver Operations, Texas Health and Human Services Commission, “Presentation
to the House County Affairs Committee on the Healthcare Transformation Waiver,” March 10, 2014, http://www.hhsc.state. tx.us/news/
presentations/2014/House-County-Affairs-Committee. pdf.

4 “Meaningful Use Definition & Objectives,” Office of the National Coordinator for Health Information Technology, U.S. Department

of Health and Human Services, last modified March 18, 2014, http://www.healthit.gov/providers-professionals/meaningful-use-definition-
objectives.

5 S.B. 7, 82nd Texas Legislature, First Called Session, 2011.

6 S.B.58,S5.B.1542,S.B. 7, and S.B. 8, 83rd Texas Legislature, Regular Session, 2013; and Rider 93, page 11-80, Article II (S.B. 1), Acts
of the 83rd Legislature, Regular Session, 2013 (the General Appropriations Act).

7 Hatry, Harry P., Transforming Performance Measurement for the 21st Century (Washington, D.C.: Urban Institute, 2014), p. 37.

8 Center for Digital Government, 4 Data-Powered Approach to Pegple-Centric Services (2014), pp. 1-2.

9 National Association of Medicaid Directors, Data Analytics for Effective Reform (Washington, D.C.: 2014), pp. 4-6.

10 Rowan, Paul J., Robert Morgan, Charles Begley, Suja Rajan, and Thomas Reynolds, “Increasing the Power of State Data for Assessing
Healthcare Programs and Policy: Recommendations to the Meadows Foundation and the Texas Institute for Health Care Quality and Efficiency,”
August 13,2014.
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RESPONSES TO ISSUE 7

Recommendation 7.1

Direct HHSC to elevate oversight and management of data initiatives, including
creation of a centralized office with clear authority to oversee strategic use of
data.

Health and Human Services Commission Response to 7.1

'The agency concurs with the recommendation and supports eliminating statutory barriers to
sharing information among the health and human services agencies, which would improve
efficiency, reduce administrative costs, and streamline data collection processes. As the first step
in creating a system-wide data inventory, HHSC has contracted with a vendor to catalogue
Medicaid-related data sets and systems. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 7.1

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Annette Rodriguez, President/CEO —The Children’s Shelter

Against 7.1

None received.

Modifications
1. Require data to be easily and publicly accessible. (Michelle Lemming, President/CEO —

Texoma Health Foundation, Denison)

2. Memorialize HHSC policy circular 44 in statute to require the health and human services
agencies to develop a plan for interoperability of data and the use of industry data standards
developed by standards development organizations; to address data sharing within the
enterprise and with external partners; and to solicit stakeholder input on their interoperability

plans. (Ken Pool, M.D., President — Texas e-Health Alliance, Austin)
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3. Direct HHSC to develop an enterprise-wide strategy and plan for the secure and appropriate
exchange of health information on behalf of consenting clients who are receiving services
through any health and human services agency program, to create a richer, more robust data

set to serve policy making. (Ken Pool, M.D., President — Texas e-Health Alliance, Austin)

4. Give consumers the ability to indicate who may or may not access their records. (Lee Spiller,
Executive Director — Citizens Commission on Human Rights, Austin)

ComMMISSION DECISION ON ISSUE 7

(DECEMBER 2014)

'The Sunset Commission adopted the staft recommendation in Issue 7.

FINAL RESULTS ON ISSUE 7

(Jury 2015)

Management Action

Recommendation 7.1 — Directs HHSC to elevate oversight and management of data initiatives,
including creation of a centralized office with clear authority to oversee strategic use of data.
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IsSUE 8

Administration of Multiple Women’s Health Programs Wastes
Resources and Is Unnecessarily Complicated for Providers and
Clients.

Background

Texas provides women’s health and family planning services for low-income women through three
programs: the Expanded Primary Health Care and Family Planning programs administered by the
Department of State Health Services (DSHS), and the Texas Women’s Health Program administered by
the Health and Human Services Commission (HHSC). The programs share similar objectives to improve
the reproductive health of low-income women and avoid unintended pregnancies. The programs also
aim to reduce state expenditures for Medicaid birth-related costs. Key differences among the existing

programs are described in the table on the following page, State Women’s Health Programs.

'The costs of providing women’s health and
tamily planning services are significantly less
expensive than the cost of a Medicaid birth.
In addition, the average monthly caseload of
pregnant women in the state’s Medicaid program
is increasing. The textbox, State-Funded Women's
Health Care — By the Numbers, provides specific
data on numbers and costs associated with
women’s health care. State-funded women’s
health and family planning services help the
state avoid the cost of unintended pregnancies;
national estimates indicate every dollar spent
on publicly funded contraceptive services yields

$5.68 in Medicaid savings.?

Changes in policy and funding over the past four
years have significantly altered the landscape of
state-funded women’s health services in Texas.
'The state and federal policy decisions listed
below have transitioned the state’s programs,
developed separately using different funding
sources and associated requirements, to
predominantly state general revenue funding
for the first time in fiscal year 2014.3

State-Funded Women’s Health
Care — By the Numbers

2.18 Million — number of Texas women between 15—44

years old at or below 185 percent of the federal poverty
level in 2012

162,335 — number of clients served through the Family
Planning and Texas Women’s Health programs in 2013!

207,058 — number of Texas births paid for by Medicaid
(53 percent of all births in Texas) in 2013

7.7 percent — increase in the average monthly caseload
of pregnant women in the Medicaid program from
2012 to 2014, that caseload averaging 136,946 women
monthly in 2014

$10,993 — average cost to the state for Medicaid prenatal
care, labor, delivery, postpartum care and the first year
of infant health care in 2013

$287 — average cost to the state per client of the Family
Planning program in 2013

$277 — average cost to the state per client of the Texas
Women’s Health Program in 2013

e During the state’s fiscal downturn in 2011, the 82nd Legislature decreased funding to the Family
Planning program by $70.1 million, or 65 percent, for fiscal years 2012 and 2013. According to
recent analysis, the decrease in funding contributed to the closure of a significant number of family
planning clinics and likely resulted in additional Medicaid births.*
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State Women'’s Health Programs

Program

Texas Women’s Health Program
(HHSC)

Family Planning
(DSHS)

Expanded Primary Health Care
(DSHS)

Client Eligibility

185 percent federal poverty level

Women ages 18-44, secking family
planning services

U.S. citizen or eligible immigrant

Not sterilized or pregnant

250 percent federal poverty level

‘Women and men seeking family
planning services

Texas resident

Not sterilized or pregnant

200 percent federal poverty level

‘Women ages 18 and older

Texas resident

Claims Administration
Cost-Reimbursement
allows contracted entities
to submit monthly expense
statements, which can
include administrative or
other expenses beyond direct
medical services, to receive
a portion of their funding
award.

Fee-for-Service is a set
payment for each direct
medical service to a client.

100 percent fee-for-service, claims
processed by HHSC’s third-party

claims processor

Up to 50 percent cost-
reimbursement, administered

by DSHS

50 to 100 percent fee-for-
service, claims processed by
HHSCs third party claims
processor

Up to 25 percent cost-
reimbursement, administered by

DSHS

75 to 100 percent fee-for-service,
claims processed by HHSC’s
third-party claims processor as of
September 1,2014

Infrastructure’

Contractors are typically
administrative entities

such as Federally Qualified
Healthcare Centers or
community clinics.

Sites are physical locations.
Providers, such as doctors or
nurse practitioners, deliver
direct services.

0 contractors
1,404 sites

3,853 providers, an estimated 1,828
of which are actively billing (point in
time figure from June 20, 2014)

18 contractors
89 sites

Unknown number of providers

51 contractors
220 sites

Unknown number of providers

Covered Services®

Priority services across all programs include pelvic exams, screenings and treatments of certain sexually
transmitted infections, HIV screenings, diabetes screenings, high blood pressure screenings, cholesterol
screenings, clinical breast exams, pap tests’, and reversible and permanent methods of birth control (not

including emergency birth control)

Additional priority services include
mammograms, diagnostic services
for abnormal breast or cervical
cancer test results, cervical dysplasia
treatment, case management, and
prenatal medical and dental services

Allowed Visits

One visit permitted, plus follow-
up visits related to client’s chosen
method of contraception

Multiple visits permitted,
services provided based on
client need

Multiple visits permitted, services
provided based on client need
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e In 2012, rules prohibiting the affiliation of state-funded women’s health service providers with
abortion providers were deemed incompatible with federal Medicaid policy, resulting in a loss of
tederal match funds for the Medicaid Women’s Health Program and the subsequent creation of the
general revenue-funded Texas Women’s Health Program in January 2013.8

e In 2013, the federal Title X Family Planning grant, previously used to support the state’s Family
Planning program, was awarded to a nonprofit entity. The Legislature appropriated general revenue
funding to mitigate the loss of federal funds to the program.” The Legislature also created the
Expanded Primary Health Care program, which provides comprehensive services, but is still focused
on providing family planning services."

Overall, the 83rd Legislature invested more than $215 million in women’s health and family planning
programs for fiscal years 2014 and 2015, a 17 percent increase from the 2010 to 2011 biennium, before
budget cuts in 2012 and 2013."

Findings

State-funded women’s health programs comprise a patchwork
of services that are difficult to navigate and result in
unnecessary administrative costs.

Differences among state women’s health programs create a confusing and
fragmented system for clients, requiring the weaving together of different
benefit packages to deliver necessary services to meet their needs. Meanwhile,

separate administrative processes divert financial and other resources away Uncoordinated
from efficient service delivery for both providers and the state. outreach for
. . . . women’s health
e Clients face obstacles to receiving care. Clients requiring more than programs
basic family planning services must complete separate eligibility, screening, makes clients
and enrollment processes for each program, sometimes changing provider unaware of

locations to receive additional needed care. For example, the Texas Women’s
Health Program only covers office visits related to method of contraception,
so if abnormal cervical cells are found through a pap exam provided by an
initial visit the client must navigate another program’s processes to receive
a follow-up exam after treatment. Because the state lacks coordinated
outreach efforts for women’s health programs, clients are often unaware
of other services for which they may qualify to address their needs.

needed services.

For locations that do not provide all three programs, clients may not receive
needed services, as these providers often lack strong referral networks to
clinics with more options. Ninety-six percent of Texas Women’s Health
Program providers do not provide the other state women’s health programs.
Because of this program’s limited coverage, as noted above, many clients
must find another provider for needed follow-up care. Considering the
large majority, approximately 90 percent, of clients earn below 100 percent
of the federal poverty level and have limited transportation options, their
ability to get to a second provider at a difterent site is further limited."
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e Administrative burdens make provider participation onerous. Women’s
health providers, especially providers participating in more than one

Costs of program, report spending a disproportionate amount of time complying
managing with administrative requirements for state programs when compared to
multiple administering similar services supported by other payer sources. For example,
programs the 63 clinics participating in both the Family Planning and Expanded
discourages Primary Health Care programs complete separate grant application
clinics with processes to the same agency for overlapping services. Providers must fill
less experience out different paperwork sometimes for each service, as each program has
and fewer its own necessary documentation, a labor intensive process for professionals
resources from already in short supply. When providers submit for payment from the state,
participating. billing staff must navigate distinct billing and claims submission processes

and report different metrics on different schedules to different agencies.

Administrative burdens associated with state women’s health
programs likely contribute to the fragility of the provider

Duplicative Program

Components network. Established clinics report difficulty in navigating

the programs, but feel compelled to participate in multiple

e Grant processes programs to offer the full array of available services to clients.
e Funding distribution For newer or smaller clinics with less experience and fewer

e Enrollment processes and cligibility resources, the administrative costs of managing multiple
determinations® programs is too great and ultimately discourages participation

in the full scope of programs, limiting access to care.
e Claims processing p prog ) g

e Reporting requirements e Opverlapping program infrastructure. Operation of
three similar but distinct programs through two agencies
is inherently inefficient for the state. A long list of support
functions, detailed in the textbox Duplicative Program
¢ Rulemaking Components, are duplicated across agencies or programs.
'The programs maintain separate contracts with the state’s
third-party claims administrator which is not cost-effective

e Audit and accountability processes

e Technical assistance

e Qutreach efforts*

* Websites for the state. Important efforts to better coordinate women’s
e Clinic locator tools health infrastructure have been initiated, such as the planned
e Support staff and administration launch of a single website and clinic locator in October 2014.

However, these tools will not eliminate the need for clients,
providers, or the state to expend extra time and resources to
effectively receive or administer services.

* Performed by clinic administrators for DSHS

programs.

State-funded women'’s health programs lack clear leadership
and cohesive management.

e Need for strategic oversight. The state’s women’s health programs are
administered in a piecemeal fashion, without an overarching policy or plan
for how the state can best serve the health and family planning needs of
low-income Texas women. HHSC’s strategic plan describes a planned
consolidated website, and HHSC hired a women’s health coordinator in
2013.2 However, the coordinator lacks the authority to direct programmatic
changes, allowing for communication and coordination between the agencies
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to remain fractured through continued operation in silos. More importantly,
the agencies have not taken the initiative to establish, implement, or achieve
a comprehensive vision for women’s health across agency lines.

'The Texas Women’s Health Program lacks individual program leadership,
having no dedicated staft or director, and is being supported by Medicaid
policy staff even though it is no longer a Medicaid program. Challenges
with maintaining the provider base during the quick transition from a
Medicaid to state supported program were likely compounded by the lack
of a dedicated leader for the program. The number of enrollees in the
program gradually decreased after the transition in January 2013 to a low
point in September of the same year for a cumulative decline of 11 percent
over the nine-month period. A major outreach initiative was subsequently
initiated in October 2013 to help the program regain its client base. The
absence of a full-time staff person for the program is troubling given the
demonstrated need for services, the potential for Medicaid cost savings,
and significant legislative interest in women’s health services.

The absence of
a full-time staff
person for the
Texas Women’s
Health Program
is troubling.

e Incomplete or unavailable data sets prevent thorough analysis. Basic
data to compare the programs is often either incomplete or unavailable, as
the programs operate completely independent of one another. The cost-
reimbursement model used by the DSHS programs especially limits data
collection for service utilization and cost because providers report services
provided in the aggregate. Additionally, providers report numerous clients
participate in multiple programs, yet the agencies are unable to provide the
actual number of clients who do so or which services they used. Without
the information, the agencies are unable to determine the scope and The agencies are
impacts of the current programs’limitations. Other key data sets like the  ynable to provide
number of providers for all programs are also not available, further limiting the actual

comparison and assessment of capacity. number of clients

who participate
in multiple
programs.

Comparison of the programs over time is also impossible because of data
quality issues. The list of providers participating in the Texas Women’s
Health Program, originally meant to encompass all billing entities, included
indirect service providers such as labs and anesthesiologists, and even
included billing addresses rather than provider service locations, skewing
the list of primary providers of covered services. While this issue was
addressed for the current program, the agency is unable to compare the
current program trends with those before 2013.

e No meaningful evaluation of outcomes and impact. Data issues are
compounded by a lack of leadership to cohesively examine the programs
and meaningfully measure impacts across the three programs. In particular,
limitations measuring client demand and program capacity make it difficult
to judge the impact of significant program policies and investments or
to find ways to improve the effectiveness or efliciency of the programs.
Existing program performance measures are weak; the Texas Women’s
Health and Family Planning programs track only the average cost of services
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More time
operating the
current structure
of programs will
not prove one
existing model
better than
the others.

per client and average number of clients served per month. Meanwhile,
the newly created Expanded Primary Health Care program does not have
any specific performance measures, demonstrating a lack of meaningful
outcome measures and leadership to develop them.

e Poor and uncoordinated communication. Weak communication leaves
service providers unclear about program administration and agency staff
uninformed about parallel efforts in the other agency. Outreach efforts
to overlapping service populations are wholly uncoordinated, with DSHS
contractors responsible for undertaking their own localized communication
efforts and HHSC conducting centralized program communication through
activities like mass mailings to potentially eligible populations statewide.
Meanwhile, providers report mixed messages from state staff regarding
program policies and procedures, especially related to the rollout of the
new Expanded Primary Health Care program and for policy changes
to the other programs. In another example, confusion over eligibility to
participate in the DSHS programs and the Title X grant program, now
administered by a nonprofit entity, kept some providers from joining state
initiatives. Given the nearly constant changes to state-funded women’s
health over the last four years, clear and coordinated communication from
the state remains critical to ensuring provider participation and, ultimately,
access to services for clients.

Now is the time to revisit Texas’ approach to state-funded
women'’s health programs to improve service and efficiency for
clients, providers, and the state.

Women’s health providers have grown weary of change after the significant
events in women’s health programs over the past four years. However, the
independence of the programs from restrictions associated with federal funding
allows the state, for the first time, to ease the administrative burden on providers
and customize women’s health services to best meet client needs. Additional
time operating within the current structure of programs will not prove any one
existing model better than the others, as each has clearly preferred components
and drawbacks to clients, providers, and the state. Continuing the existing
organization would simply carry on the current confusion, duplication, and
inefficiencies for all stakeholders, without a means to effectively evaluate
investments and measure impact. Consolidating the programs in a way that
continues the preferred aspects of each could offer the following benefits.

e A more comprehensive benefit package. Across stakeholder groups,
the Expanded Primary Health Care program is the preferred benefit
package because it covers a broader range of screenings and treatment
services. Yet, some low-volume clinics cannot participate because they
do not have the resources to offer the program’s additional benefits. In
contrast, providers only participating in the Texas Women’s Health Program
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are uncomfortable with its limited benefit package, which discourages
participation by professionals who have an ethical obligation to treat
known conditions but cannot be reimbursed by the state for follow-up
visits related to anything other than method of contraception.

A significant need exists for follow-up or additional services beyond basic

family planning among clients. Thirty-nine percent of clients in the Family ~ A SIg nificant need
Planning program, not including subsequent visits following a Texas exists for follow-
Women’s Health Program visit, had two or more office visits covered by up or additional
the program in fiscal year 2013. While family planning services are the services beyond

primary goal of the state’s women’s health programs, a more comprehensive basic f a_mily
benefit package with increased flexibility for providers could encourage plannu_flg
more provider participation, improving capacity for family planning services, among clients.

and ultimately enhancing health outcomes and reducing costs.

e Increased service capacity through administrative eﬂiciency. Increasing
the efliciency of women’s health programs through a single, consolidated
approach instead of through three separate programs would free up resources
at both the state and provider level that could be used to provide additional
services to more clients.

e A single claims administration infrastructure. With the exception of
some low-volume clinics, which rely on cost-reimbursement allocations
to cover basic infrastructure costs, service providers across the state prefer
a fee-for-service claims administration model, like that used by the Texas
Women'’s Health Program and private insurance plans. Providers of all
sizes are better equipped to process claims using the fee-for-service model
than by compiling and submitting vouchers for cost-reimbursement. Given
the varied landscape of provider infrastructure in Texas, a single fee-for-
service administration process with the flexibility to offer a limited cost-
reimbursement benefit would eliminate the need for the state to manage A single
three separate billing contracts and offer providers a more standard and program and
efficient method to submit claims. benefit network

would promote
continuity
of care.

e Increased continuity of care. Increased coordination among women’s health
services, including Medicaid, would better connect women with needed
services. Offering a single program and benefit network would help retain
women in programs offering cost-eftective family planning and preventative
care services, as well as strengthen necessary referrals among providers,
promoting continuity of care. Recognizing the importance of continuity
of care, HHSC already requires Medicaid managed care organizations to
provide new mothers with transition services, such as help with program
applications for women’s health programs. HHSC is also considering the
automatic transition of eligible new mothers from Medicaid to the Texas
Women’s Health Program, an initiative tentatively scheduled for 2015.
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Recommendations

Change in Statute

8.1 Require HHSC to establish a single women’s health and family planning program
for the health and human services system.

'This recommendation would integrate all three of the current programs offering women’s health and
family planning services for low-income Texas women into one administrative and benefits structure.
'The combined program would offer a single point of entry for clients and providers to state-funded
services and consolidate the state’s administrative functions. While statute would simply require HHSC
to operate a single women’s health and family planning program for the health and human services
system, HHSC would be directed to establish specific program components in rule, as detailed below.
'The new program would include eligibility criteria and covered services most resembling the Expanded
Primary Health Care program and administrative components most like the Texas Women’s Health
Program, as described below and in the table, Proposed Women’s Health Program.

e Client eligibility. Client eligibility criteria for the new program would mirror the existing criteria
of the Expanded Primary Health Care program, with two exceptions. First, the federal poverty
level threshold would decrease from 200 percent to 185 percent, since most clients seeking services
fall below 100 percent of the federal poverty level this change would have minimal impact. Second,
the program would change age requirements from ages 18 and older to women of childbearing age
actively seeking family planning services.

Proposed Women’s Health Program

Client Eligibility 185 percent federal poverty level
Women ages 15-44, secking family planning services
Texas resident

Not sterilized or pregnant

Claims 100 percent fee-for-service

Sl o A limited cost-reimbursement benefit would be available only for

providers who, without cost-reimbursement to help sustain their
operations, can demonstrate a lack of client access to women’s health
services in their area

Covered Services Required services: Pelvic exam, sexually transmitted infection
screening and treatment, HIV screening, diabetes screening, high
blood pressure screenings, cholesterol screenings, clinical breast
exams, pap tests (initial and follow-up), and reversible and permanent
methods of birth control (not including emergency birth control)

Additional services: Mammograms, diagnostic services for abnormal
breast or cervical cancer test results, cervical dysplasia treatment and
case management

Additional primary care services are covered by the program, but
only if need is determined as part of a family planning visit'*

Allowed Visits Multiple visits permitted, services provided based on client need
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e Eligibility determination and enrollment process. Client enrollment for the new program would
resemble the Texas Women’s Health Program, requiring an application to the state for a client’s
eligibility determination. Eligibility determinations would no longer be made at the point of service
by contractors. However, providers would be authorized to offer conditional eligibility for the
program’s services, as the Expanded Primary Health Care and Family Planning programs currently
do, at their own financial risk. If a client is presumed eligible and receives services, those services
would be covered by the program as long as eligibility is verified.

e Covered services. The new program would be a family planning focused program. The benefit
package would be most similar to the Expanded Primary Health Care program, with the exclusion of
prenatal medical and dental services, which would still be offered by the Medicaid, Title V Prenatal,
and Children’s Health Insurance Program perinatal programs. However, unlike the Expanded Primary
Health Care program, the new program would require all clients to be seen for a family planning
visit and primary care benefits would only be oftered during a family planning or follow-up visit.

All participating providers would be required to offer the primary set of family planning services offered
through the current programs, including a pelvic exam, sexually transmitted infection screenings and
treatments, HIV screenings, diabetes screenings, high blood pressure screenings, cholesterol screenings,
clinical breast exams, pap tests, and reversible and permanent methods of birth control, not including
emergency birth control. This requirement would have the effect of limiting primary care benefits
to only those providers oftering this core set of family planning services. Women would not be able
to access this program for their general primary healthcare needs not identified through a family
planning visit. These same providers would not be required to offer additional services included in
the new program, such as mammograms, diagnostic services for abnormal breast or cervical cancer
test results, cervical dysplasia treatment and case management, or primary care services. Providers
not offering all covered services would be required to refer clients to another provider within the
new program for any services not oftfered. Primary care benefits would only be provided if need is
determined as part of a client’s family planning visit. Follow-up office visits for any services covered
by the program and provided by a participating provider would be permitted.

e Billing procedures and funding distribution. All claims in the new program would be processed
through a fee-for-service model through the state’s third-party claims administrator, which would
create a competitive market among providers to serve eligible clients and promote associated outreach
efforts. HHSC would be directed to establish a limited cost-reimbursement benefit, by rule, for
providers who can demonstrate that without their services, clients would lack access to women’s
health services in their area. Providers receiving the cost-reimbursement benefit would receive
funds beyond the fee-for-service reimbursements to cover administrative and operational expenses.

e Program administration. The new program would be administered by HHSC. Consolidation
of existing programs would eliminate the need for HHSC’s women’s health coordinator position.
HHSC should instead hire a director to oversee integration of the existing programs and implement
and administer the new program. HHSC would be directed to establish comprehensive performance
measures designed to gauge program capacity, demand, and outcomes related to the program’s goals
and activities.

e Annual evaluation of services. HHSC would be required to annually assess the program in the
context of budget capacity, covered services, population needs, and appropriateness of performance
measures. If program demand exceeds or is forecasted to exceed budget capacity, HHSC should
consult with state leadership and re-evaluate inclusion of high-cost primary care services to remain
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within budget. Clinical standards would also continue to be set by the agency, in consultation with
the public health experts in the health and human services system.

e Transition. HHSC would be directed to consolidate the programs and roll out the new program
by January 1,2017. HHSC should be sure to keep providers and other stakeholders informed of
the agency’s progress and offer technical assistance to assist providers with the program’s transition.
HHSC should automatically enroll providers in the existing programs into the new program unless
they request not to be enrolled.

Current laws applicable to existing state-funded women’s health programs would be applied to the new
program.’

Management Action

8.2 Direct HHSC to study the feasibility of automatically transitioning new mothers in
Medicaid to the new women'’s health program.

To improve continuity of care, HHSC would be required to report feasibility, the potential costs and
any projected savings of automatically transitioning new mothers in the Medicaid program, who are
not eligible for general Medicaid coverage, to the new women’s health program after giving birth. This
transition would aid low-income mothers, who are most likely to have additional Medicaid-paid births,
in accessing family planning services without making separate application to the state. HHSC should
evaluate any potential confidentiality issues, costs, and savings and report conclusions and recommendations
to the Legislature by December 31, 2014. Based on this information, the Legislature should evaluate
whether automatically transitioning new Medicaid mothers into the new women’s health program is
cost-effective.

Fiscal Implication

Consolidation of women’s health programs into a single program  Texas Women’s Health Programs
would result in an estimated annual administrative savings

to the state of $1.1 million, based on applying the current FYiscaI Sa\lli;gs to th‘;
percentage of administrative costs for the Texas Women’s Health ear General Revenue Fund
Program to the combined current budgets of the three programs. 2017 $732,600
Consolidation of claims administration contracts would also 2018 $1,100,000
likely result in savings, but those savings cannot be estimated. 2019 $1,100,000
Estimated administrative savings from Recommendation 8.1 2020 $1,100,000
could be reinvested into the new program for cost-reimbursement 2021 $1,100,000

benefits or additional capacity.

'The new program’s budget is based on consolidation of the current budgets for all three programs,
which totals $107,600,000 and has the capacity to serve 326,129 clients within the proposed program
structure and benefit package. Reinvesting the administrative savings into the new program would
increase capacity by 3,647 clients for a total capacity of 329,776 clients.
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1 The Expanded Primary Health Care program did not begin until fiscal year 2014.
2 Jennifer J. Frost, Mila R. Zolna, and Lori Frohwirth, Contraceptive Needs and Services, 2010 (New York: Guttmacher Institute, 2013).
3

‘The Family Planning program at DSHS has $5,505,714 in federal and interagency contract funding in fiscal years 2014 to 2015,
representing approximately 13 percent of the Family Planning program’s budget and about 3 percent of the combined budgets of the Family
Planning, Expanded Primary Health Care and Texas Women’s Healthcare programs.

4 “Texas Policy Evaluation Project Family Data Finder,” University of Texas Population Research Center, Texas Policy Evaluation
Project, accessed August 8, 2014, https://www.prc/utexas/edu/txpep/#state.

5 Some sites and providers participate in multiple state-funded women’s health programs.

6 The Expanded Primary Health Care program prioritizes family planning services listed in the chart, but can also cover primary care
services as defined in Section 31.002(a)(4), Texas Health and Safety Code.

7 'The Texas Women's Health Program offers only initial pap testing for cervical cancer; the Family Planning and Expanded Primary

Health Care programs offer follow-up testing for abnormal pap tests.

8 25TA.C. Section 39.38(b)(1).

9 Rider 91, page 11-79, Article II (S.B. 1), Acts of the 83rd Legislature, Regular Session, 2013 (the General Appropriations Act).
10 Rider 89, page I1-79, Article II (S.B. 1), Acts of the 83rd Legislature, Regular Session, 2013 (the General Appropriations Act).
1 Article 1 (S.B.1), Acts of the 83rd Legislature, Regular Session, 2013 (the General Appropriations Act).

12

Ninety percent of Texas Women’s Health Program clients are under 100 percent of the federal poverty level threshold, and while
DSHS cannot provide data to show the poverty level for its clients, the agency reports anecdotally that the large majority of its clients also fall
under 100 percent of the federal poverty level.

13 Health and Human Services Commission, Health and Human Services Commission Strategic Plan — 2015-2019, accessed August 11,
2014, http://www.hhsc.state.tx.us/about_hhsc/strategic-plan/2015-2019/.

14 Section 31.002(a)(4), Texas Health and Safety Code.

15 Section 32.024(c-1), Texas Human Resources Code.
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RESPONSES TO ISSUE 8

Recommendation 8.1

Require HHSC to establish a single women'’s health and family planning program
for the health and human services system.

Health and Human Services Commission Response to 8.1

The agency supports the concept of streamlining women’s health services and suggests a
modification below.

'These recommendations would have an associated cost from re-training staft on the new women’s
health program’s policies; making required changes to the agency’s client eligibility system
(TIERS) and provider claim system; increasing the workload for eligibility staff; modifying the

program’s application; and developing a system to take provider referrals.

Health and Human Services Commission Modification

1. Allow HHSC flexibility to implement either a fee-for-service or managed care model for
the single women’s health and family planning program.

(Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)

'This same modification was raised by Jamie Dudensing, CEO — Texas Association of Health
Plans, Austin

For 8.1

Ana DeFrates, Director for Texas State Policy and Advocacy — National Latina Institute for
Reproductive Health, Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Susan Hays, Legislative Counsel - NARAL Pro-Choice Texas

Kristine Hopkins, Ph.D. and Amanda Jean Stevenson, MA — Texas Policy Evaluation Project,
Austin

Jacinto P. Juirez, Ph.D.; Chair — State Health Services Council
Ben G. Raimer, M.D., Chair — Health and Human Services Council
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Against 8.1

None received.

Sunset Member Modifications

2. Remove the statutory requirement for a single women’s health program from the staft
recommendation and include the following management recommendations.

Direct the agency to consolidate the existing Texas Women’s Health and Expanded
Primary Health Care programs into one program and division at HHSC.

Direct HHSC to consider processing claims through a fee-for-service model through
the state’s third-party claims administrator for the consolidated program.

Direct HHSC to establish a limited cost-reimbursement benefit, by rule, for providers
who can demonstrate that without their services, clients would lack access to women’s
health services in their area. Providers receiving the cost-reimbursement benefits would
receive funds beyond the fee-for-service reimbursements to cover administrative and
operational expenses.

Continue the Family Planning program unchanged, allowing providers access to a grant-
based, or cost-reimbursement, payment mechanism.

Transfer the Family Planning program to the same division as the new consolidated

program at HHSC.

Direct HHSC to work with the Senate Finance Committee and the House Appropriations
Committee to determine eligibility criteria and a benefit package that will increase the
state’s capacity to serve women and emphasize family planning services within available
resources.

Direct HHSC to use the same administrative processes and outreach efforts in the Family
Planning and consolidated program to gain administrative efficiencies wherever possible.
For example, HHSC should use one provider enrollment process for both programs and
explore using the same contractor to process fee-for-service claim payments.

‘This modification would retain provisions in the staff recommendation related to billing
procedures and funding distribution, program administration, annual evaluation of services,
and transition details of the consolidated program to apply to the new consolidated program.

(Senator Jane Nelson, Chair — Sunset Advisory Commission)

3. As management recommendations, change Recommendation 8.1 as follows:

Eligibility

Remove the upper age limit of 44 in the client eligibility criteria for the proposed program.

Expand the client eligibility criteria to include men and cover services for family planning
and sexually transmitted infection and disease screening and treatment.
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Eligibility Determination

e Allow determination of a patient’s eligibility by providers in the proposed program on-
site when a client presents for services. This would allow providers to make presumptive
eligibility determinations for potential clients of the proposed program seeking family
planning or treatment for sexually transmitted infections and diseases.

e Waive eligibility criteria if intimate partner violence is suspected or is a barrier to obtaining
eligibility documentation.

Reimbursement Model

e Direct HHSC to administer the proposed program using 50 percent cost-reimbursement
and 50 percent fee-for-service billing procedure and funding distribution structure within
each provider’s award.

(Representative Harold V. Dutton, Jr., Member — Sunset Advisory Commission)

Modifications

4. Raise the client eligibility criteria for the proposed program to include those earning up to
250 percent of the federal poverty level.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

José E. Camacho, Executive Director — Texas Association of Community Health Centers,
Austin

Ana DeFrates, Director — Texas Policy and Advocacy, National Latina Institute for
Reproductive Health

Dr. R. Moss Hampton, Chair — District XI, American Congress of Obstetricians and
Gynecologists, Odessa

Susan Hays, Legislative Counsel - NARAL Pro-Choice Texas

Dr. Virginia Rauth, President — Texas Association of Obstetricians and Gynecologists,
Galveston

Janet Realini, Chair — Texas Women’s Healthcare Coalition

5. Expand the client eligibility criteria for the proposed program to include women over 44
years of age who are not yet menopausal as well as women who have been sterilized.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

Ana DeFrates, Director — Texas Policy and Advocacy, National Latina Institute for
Reproductive Health

Janet Realini, Chair — Texas Women’s Healthcare Coalition
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Amanda Stukenberg — Women’s and Men’s Health Services of the Coastal Bend, Inc.,
Corpus Christi

6. Expand the client eligibility criteria for the proposed program to include men.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

José E. Camacho, Executive Director — Texas Association of Community Health Centers,
Austin

Janet Realini, Chair — Texas Women’s Healthcare Coalition

Amanda Stukenberg — Women’s and Men’s Health Services of the Coastal Bend, Inc.,
Corpus Christi

Staff Comment: Men would continue to receive the same range of services through the
Primary Health Care program as they currently receive through the Family Planning program.

7. Allow determination of a patient’s eligibility by providers and clinics in the proposed program
when a client arrives.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

José E. Camacho, Executive Director — Texas Association of Community Health Centers,
Austin

Michelle Carter, Chief Executive Officer - Community Health Service Agency

Ana DeFrates, Director — Texas Policy and Advocacy, National Latina Institute for
Reproductive Health

Dr. R. Moss Hampton, Chair — District XI, American Congress of Obstetricians and
Gynecologists, Odessa

Susan Hays, Legislative Counsel - NARAL Pro-Choice Texas

Dr. Virginia Rauth, President — Texas Association of Obstetricians and Gynecologists,
Galveston

Janet Realini, Chair — Texas Women’s Healthcare Coalition

Amanda Stukenberg — Women’s and Men’s Health Services of the Coastal Bend, Inc.,
Corpus Christi

Staff Comment: Recommendation 8.1 allows providers to make conditional assessments
of eligibility for clients and delivery of services, as is currently done for the Texas Women’s
Health Program. If a client is presumed eligible as part of a conditional assessment and
eligibility is later verified by the state, the provider would be paid for delivering covered services
as part of the proposed program. If a client is presumed eligible as part of a conditional
assessment and eligibility is not later verified by the state, the provider would not be paid
for delivering services.
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8.

10.

11.

Include all comprehensive health care services for eligible patients currently provided in the
Expanded Primary Health Care Program (including prenatal, medical, and dental) in the
proposed program.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

José E. Camacho, Executive Director — Texas Association of Community Health Centers,
Austin

Janet Realini, Chair — Texas Women’s Healthcare Coalition

Allow providers considered part of the “safety net” (such as Federally Qualified Health Centers

and Title X providers) to receive funding through the cost-reimbursement mechanism.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

Janet Realini, Chair — Texas Women’s Healthcare Coalition

Staff Comment: Recommendation 8.1 does not prohibit “safety-net” providers from receiving
state program funding through a cost-reimbursement method. Limited cost-reimbursement
benefits are available in the proposed program for providers who, without cost-reimbursement
to help sustain their operations, can demonstrate a lack of women’s health services in their area.

Include substantial, meaningful, and ongoing stakeholder involvement from stakeholders
in the proposed consolidation process.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

José E. Camacho, Executive Director — Texas Association of Community Health Centers

Ana DeFrates, Director — Texas Policy and Advocacy, National Latina Institute for
Reproductive Health

Dr. R. Moss Hampton, Chair — District XI, American Congress of Obstetricians and
Gynecologists, Odessa

Susan Hays, Legislative Counsel - NARAL Pro-Choice Texas

Dr. Virginia Rauth, President — Texas Association of Obstetricians and Gynecologists,
Galveston

Janet Realini, Chair — Texas Women’s Healthcare Coalition

Expand the client eligibility criteria for the proposed program to include women over 44
years of age and women who have been sterilized.

José E. Camacho, Executive Director — Texas Association of Community Health Centers,
Austin
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12.

13.

14.

15.

16.

17.

18.

Dr. R. Moss Hampton, Chair — District XI, American Congress of Obstetricians and
Gynecologists, Odessa

Dr. Virginia Rauth, President — Texas Association of Obstetricians and Gynecologists,
Galveston

Allow clients of the proposed program to receive comprehensive care services regardless of
whether they have a family planning visit first. (José E. Camacho, Executive Director—Texas
Association of Community Health Centers)

Create a comprehensive vision for women’s health that includes identifying, decreasing, or
eliminating health and health access disparities affecting children and families. (Ebony Hall,
Chair — Tarrant County Disproportionality and Disparities Advisory Council, Arlington)

Ensure access to specialized reproductive health care providers is improved and not
compromised by the transition to a consolidated program. (Susan Hays, Legislative Counsel

— NARAL Pro-Choice Texas)

Expand the client eligibility criteria for the proposed program to include women who have
been sterilized. (Kristine Hopkins, PhD and Amanda Jean Stevenson, MA — Texas Policy

Evaluation Project, Austin)

Allow the proposed program to pay for men’s services or allocate dedicated funding for men’s
reproductive health care, especially vasectomy services.

Kristine Hopkins, Ph.D. and Amanda Jean Stevenson, MA — Texas Policy Evaluation
Project, Austin

Amanda Stukenberg — Women’s and Men’s Health Services of the Coastal Bend, Inc.,
Corpus Christi

Create a Women’s Health program or division that oversees quality assurance and program
administration and maintains staft experienced with the Family Planning and Primary Health
Care programs at DSHS. (Amanda Stukenberg — Women’s and Men’s Health Services of
the Coastal Bend, Inc., Corpus Christi)

Direct HHSC to identify a funding mechanism to support publicly funded men’s health care,
including sexually transmitted infection screenings, elective vasectomies, and basic checkups.

(359 respondents through Reproductive Health Reality Check form letter)

Recommendation 8.2

Direct HHSC to study the feasibility of automatically transitioning new mothers
in Medicaid to the new women’s health program.

Health and Human Services Commission Response to 8.2

'The agency supports the recommendation, but acknowledges that potential confidentiality issues
related to auto enrollment may exist. HHSC will examine this issue, along with other possible
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issues, during the course of the study. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 8.2

Ana DeFrates, Director for Texas State Policy and Advocacy — National Latina Institute for
Reproductive Health, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Susan Hays, Legislative Counsel - NARAL Pro-Choice Texas

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Against 8.2

None received.

Modifications

19. Direct the HHSC to begin the automatic transition of new mothers to the proposed family
planning program.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

Ana DeFrates, Director — Texas Policy and Advocacy, National Latina Institute for
Reproductive Health

Janet Realini, Chair — Texas Women’s Healthcare Coalition

20. Grant HHSC the authority to implement the transition of new mothers to the proposed
program as soon as possible, without a Legislative decision, following the proposed study.

Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans Care for
Children, Austin

Janet Realini, Chair — Texas Women’s Healthcare Coalition

21. Automatically enroll all pregnant Medicaid clients into the proposed revamped women’s
health program regardless of age or parental consent. (Susan Hays, Legislative Counsel —

NARAL Pro-Choice Texas)

Modifications to Issue 8

22. Direct HHSC to develop guidelines to require all providers in the proposed women’s health
and family planning program to offer a full range of FDA-approved contraceptives, including
long-acting reversible contraceptives (LARCs) available onsite, in addition to comprehensive
options counseling and referrals.
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Alice Bufkin, Early Opportunities Policy Associate — Texans Care for Children, Austin

Ana DeFrates, Director — Texas Policy and Advocacy, National Latina Institute for
Reproductive Health

Susan Hays, Legislative Counsel, - NARAL Pro-Choice Texas

23. Direct HHSC to reimburse long-acting reversible contraceptives (LARCs) at cost, not
with a fee-for service model. (José E. Camacho, Executive Director — Texas Association of
Community Health Centers, Austin)

24. Continue using a prospective payment system (PPS) at a per-visit rate for Community
Health Centers. (José E. Camacho, Executive Director — Texas Association of Community

Health Centers, Austin)

25. Waive parental notification requirement for teens accessing contraception through state
programs.

Ana DeFrates, Director — Texas Policy and Advocacy, National Latina Institute for
Reproductive Health

Susan Hays, Legislative Counsel - NARAL Pro-Choice Texas

26. Direct HHSC to promote and invest in mobile health clinics to serve rural and low-income
communities. (Ana DeFrates, Director — Texas Policy and Advocacy, National Latina
Institute for Reproductive Health)

27. Repeal Section 32.024(c-1), Texas Human Resources Code, which prohibits affiliates of
abortion providers from participating in the Family Planning, Expanded Primary Health
Care or Texas Women’s Healthcare programs.

Susan Hays, Legislative Counsel - NARAL Pro-Choice Texas
359 respondents through Reproductive Health Reality Check form letter

28. Provide funding for hospitals to stock intrauterine devices (IUDs) and implants for postpartum
insertions. (Kristine Hopkins, Ph.D. and Amanda Jean Stevenson, MA — Texas Policy
Evaluation Project, Austin)

29. Allow the proposed program to pay for postpartum LARC:s in addition to the global fee
providers receive from Medicaid and Emergency Medicaid. (Kristine Hopkins, Ph.D. and
Amanda Jean Stevenson, MA — Texas Policy Evaluation Project, Austin)

30. Allow the proposed program to pay for postpartum sterilization in addition to the global
fee providers receive from Emergency Medicaid. (Kristine Hopkins, Ph.D. and Amanda
Jean Stevenson, MA — Texas Policy Evaluation Project, Austin)

31. Increase vasectomy reimbursement rates to an amount that is closer to that charged by
urologists for the procedure. (Kristine Hopkins, Ph.D. and Amanda Jean Stevenson, MA
— Texas Policy Evaluation Project, Austin)
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32.

33.

34.

35.

36.

Design a vasectomy outreach campaign to educate Texas men and women about the availability
of the procedure. (Kristine Hopkins, Ph.D.and Amanda Jean Stevenson, MA —Texas Policy

Evaluation Project, Austin)

Develop and utilize a new method of evaluating family planning programs with a metric that
estimates the cost per year of protection from unintended pregnancy. (Kristine Hopkins,

Ph.D. and Amanda Jean Stevenson, MA — Texas Policy Evaluation Project, Austin)

Increase the overall appropriations for women’s health to avoid reductions in family planning
services while providing comprehensive care. (Janet Realini, Chair — Texas Women’s
Healthcare Coalition)

Eliminate the 35 day waiting period for all claims pending Texas Women’s Health Program
determination. (Amanda Stukenberg — Women’s and Men’s Health Services of the Coastal
Bend, Inc., Corpus Christi)

Enhance reproductive health education in the use of Long Acting Reversible Contraception
for both patients and providers; promote the updated women’s health and reproductive
services to providers and clients, and have a marketing campaign to improve the use of the
coordinated reproductive women’s health system to both providers and clients; and coordinate
data capture through electronic medical records and other sources to ensure effectiveness
of the program and to provide quality assurance. (Elaine M. Wiant, President — League of
Women Voters of Texas, Austin)
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ComMISSION DECISION ON ISSUE 8

(DECEMBER 2014)

'The Sunset Commission adopted all of the staff recommendations in Issue 8 as well as Modification
2 that made key changes to Recommendation 8.1. Those changes remove a statutory requirement
for a single women’s health program, consolidate only the Texas Women’s Health and Expanded
Primary Care programs — leaving the Family Planning program unchanged, and leave eligibility and
benefit decisions to the Senate Finance and House Appropriations committees. The modification
also moves all women’s health programs to HHSC and directs HHSC to use the same processes,
where feasible, to gain administrative efficiencies.

FINAL RESULTS ON ISSUE 8

(Jury 2015)

Management Action

Recommendation 8.1, as modified by the Sunset Commission — Directs HHSC and the
Department of State Health Services to consolidate the Texas Women’s Health and Expanded
Primary Care programs at HHSC, while leaving the Family Planning program unchanged.

House Bill 1 moves the previous women’s health services programs under one budget strategy,
allowing HHSC to more easily implement Recommendation 8.1. In addition, Senate Bill 200
creates a Women’s Health Advisory Committee to advise and provide recommendations to HHSC
on the consolidation of women’s health programs.

Recommendation 8.2 — Directs HHSC to study the feasibility of automatically transitioning new
mothers in Medicaid who would otherwise not be eligible for Medicaid to the new women’s health
program. HHSC submitted this report to the Legislature by the December 31,2014 due date.
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IsSUE 9

NorthSTAR’s Outdated Approach Stifles More Innovative Delivery of
Behavioral Health Services in the Dallas Region.

Background

In 1999, the state created NorthSTAR to pilot a new approach to delivering integrated, publicly funded
mental health and substance use disorder services — referred to as behavioral health services — for both
Medicaid and indigent clients.! The NorthSTAR pilot sought to eliminate wait lists and improve client
services by combining delivery systems and funding sources from Medicaid, state general revenue-funded
indigent programs, federal block grants, and some local funds. Today, NorthSTAR provides behavioral
health services through this unique model, different from the rest of the state, to Medicaid recipients
and indigent persons residing in Dallas, Collin, Ellis, Hunt, Kaufman, Navarro, and Rockwall counties.

e Opversight. The Department of State Health Services (DSHS) contracts with a behavioral health
organization, currently ValueOptions, to administer the NorthSTAR program. NorthSTAR is the

only Medicaid managed care contract not managed by the Health and Human Services Commission

(HHSC).

A locally appointed governing board, the North Texas Behavioral Health Authority, also provides
guidance and input to NorthSTAR. This board, appointed by county commissioners in each of the
seven counties, serves as the local behavioral health authority for the region, and is responsible for
planning, oversight, and ombudsman services.?

e Budget. In fiscal year 2013, NorthSTAR operated on a total budget of $166 million, including
about $69 million in Medicaid funds.> DSHS pays ValueOptions a monthly amount based on a
fixed per member, per month rate for its Medicaid clients and on an annual budget for its remaining
funding sources for indigent clients.

e Population served. Most Medicaid recipients residing in NorthSTAR's service area are automatically
enrolled in NorthSTAR, while indigent individuals not eligible for Medicaid access services must
meet income and clinical criteria.* The seven county area served by NorthSTAR has over 621,000
individuals enrolled in Medicaid and over 468,000 indigent persons who are counted as enrolled
members due to current or previous participation in services. Of the almost 75,000 members actually
receiving behavioral health services, a slight majority are indigent. Some clients lose their Medicaid
eligibility throughout the year. During fiscal year 2013, about 27 percent of NorthSTAR’s Medicaid
population lost eligibility.

e Services. Covered services in NorthSTAR include visits to a psychiatrist, psychologist, or counselor;
inpatient and outpatient care for serious mental illness; and substance abuse, crisis, residential, and
employment services. Primary healthcare services are not included and are provided separately for
Medicaid clients through a managed care organization or fee-for-service. The indigent population
often lacks insurance coverage for primary healthcare needs and may receive these services from
other programs such as community clinics or uncompensated care.
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Findings

Clients in NorthSTAR may be left behind as the rest of the state
moves toward integrating all aspects of health care to reduce
costs and improve outcomes, especially in Medicaid.

e Behavioral and physical health integration is becoming a best practice. Wide
support exists for ensuring a person’s physical health is treated together
with behavioral health issues. This link, described further in the textbox
Co-occurrence of Behavioral and Physical Health Problems, demonstrates why
coordination of both types of care can improve health outcomes and reduce
unnecessary costs. An integrated approach can help more effectively treat
mental illness by increasing access to care and reducing stigmas that may
prevent treatment. Integration also helps ensure the higher incidence,
severity, and cost of physical health issues in people with mental illness
are addressed more effectively.

Co-occurrence of Behavioral and Physical Health Problems

e Specific to the Medicaid population, psychiatric illness is represented in three of
the top five most prevalent pairs of diseases among the highest-cost 5 percent of
Medicaid-only beneficiaries with disabilities.®

e People with serious mental illness die, on average, 25 years earlier than the general
population.®

e Co-occurring medical conditions such as cardiovascular, pulmonary, and infectious
diseases lead to premature deaths in 60 percent of persons with mental illness.”

e Persons who suffer from a serious physical illness are more likely to suffer from
depression or anxiety, which can interfere with medication adherence.®

e 'Thirty-one percent of potentially preventable readmissions to emergency rooms
and 12 percent of potentially preventable admissions resulted from behavioral
health or substance abuse conditions in fiscal year 2013.

e A recent Missouri Medicaid integrated pilot project resulted in a 13 percent
reduction in hospital admissions and an 8 percent reduction in emergency room
use, resulting in an overall cost savings of approximately $2.4 million for 12,000
enrollees over just 18 months.’

e Texas is moving toward integrated care. Medicaid participants in the
NorthSTAR area lack coordinated access to behavioral health and primary
care benefits.'* Medicaid managed care outside the NorthSTAR region has
structurally integrated primary care, mental health, and substance abuse
benefits for some time. Last session, the 83rd Legislature transitioned the
remaining Medicaid mental health services into the managed care model
used in the rest of the state, including case management and rehabilitation
services. While implementation of the more recent change is ongoing, the
structural barriers are now removed with clear direction toward integrating
care for the Medicaid population.
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Beyond Medicaid, communities around the state are collaborating to
integrate primary care and behavioral health for the indigent and other
populations. The availability of additional federal funds through the new
Delivery System Reform Incentive Payment (DSRIP) program has driven
significant efforts toward this goal. Statewide, 54 DSRIP projects worth
about $370 million are working specifically to integrate primary care and
behavioral health, four of which are in the NorthSTAR region. However,
these projects operate separately from the NorthSTAR model.

NorthSTAR model prevents integration. Continuing NorthSTAR as
a separate carve-out from the rest of Medicaid managed care moves in
the opposite direction of the clear push to integrate mental health with
primary care occurring in the rest of the state. While some providers
within the NorthSTAR region have been able to participate in programs
to promote integration, they have not done so through the NorthSTAR
model. Widespread integration of behavioral health services with primary
care within NorthSTAR would require a fundamental change to the

NorthSTAR model and federal approval.

Medicaid clients in NorthSTAR with co-occurring mental health and
physical health conditions are not currently receiving coordinated treatment
to address their needs comprehensively, limiting the improved outcomes
and efficiency the state hopes to gain through integrated care. Because
the responsibility for physical and behavioral health is split between
Medicaid managed care organizations and the NorthSTAR behavioral
health organization, neither has access to clients’ full medical information
needed to effectively coordinate care. Clients must also keep track of two
insurance cards and two sets of program requirements, one for primary
care and one for behavioral health, which only complicates the system for
persons with serious mental illness.

The NorthSTAR model prevents a comprehensive evaluation of
statewide behavioral health policies and outcomes in Medicaid.

'The state cannot effectively administer and evaluate its Medicaid behavioral
health benefits in a comprehensive manner because the Dallas area, one of the
most populous regions of the state, is carved-out. Beyond the basic lack of a
cohesive statewide behavioral health policy, fragmented administration results
in the following concerns within Medicaid.

No comprehensive data analysis. NorthSTAR presents challenges
in managing the Medicaid behavioral health system because it carves
out a major part of the state from policy discussions and improvement
efforts based on standard, comparable evaluation. For example, HHSC
is unable to evaluate Medicaid’s behavioral health benefit as a whole
or track statewide performance because NorthSTAR reports its data
in an incompatible way. Because NorthSTAR uses a separate personal
identifier, HHSC cannot determine which persons receiving NorthSTAR

services are Medicaid clients, and cannot use NorthSTAR claims data for

The lack of
coordinated
treatment limits
improvements
in health
outcomes and
cost efficiencies.

HHSC cannot
use NorthSTAR

Medicaid
because
reported

data
it is
in an

incompatible
way.
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comprehensive evaluation of trends or utilization in Medicaid. While
DSHS has a crosswalk for its own management purposes, this crosswalk
does not interface with Medicaid systems.

e Duplication in Medicaid claims. In the NorthSTAR area, Medicaid clients
may receive minor mental health services in a primary care setting, paid
through a managed care organization, or by a behavioral health specialist,
paid for by the behavioral health organization. Both types of services are
paid for by Medicaid but neither are ever evaluated to identify duplicative
claims for the same client. Payment disputes can also arise as long as
separate managed care organizations with overlapping, but not integrated,
coverage exist in the same program.

e Client impacts. In the Dallas area, clients must navigate a confusing
web of access points to behavioral health services, including managed
care organization services (which can include behavioral health treatment
through primary care physicians), NorthSTAR behavioral health services,
and most recently, the intended expansion of the Youth Empowerment
Services (YES) program for youth with severe emotional disturbance.

While NorthSTAR clients have options for providers within NorthSTAR’s
network, clients do not have a choice of plans. Clients must join NorthSTAR’s
sole behavioral health organization, ValueOptions. In the managed care
model used in the rest of the state, Medicaid clients have a choice of at least

two managed care organizations, each with its own network of providers in

DSRIP has the service area. Choice allows clients options for service, and competition
changed the can create advantages for clients in the way of improved customer service
game for and additional supports and benefits.
behavioral
health funding.

NorthSTAR’s structure interferes with opportunities and
incentives for funding behavioral health in the Dallas region.

e Inability to access new federal funds. In the last few years, DSRIP funding
has changed the game for how behavioral health services are funded and
delivered in Texas, providing an influx of funding to locally designed projects,
many of which are focusing on the integration of behavioral health and
primary care. However, while all local mental health authorities in the
rest of the state are actively participating in and benefiting from DSRIP,
the Dallas region’s participation is significantly lagging. The region cannot
use the significant amount of state money provided to NorthSTAR as
matching funds to secure the federal funds because NorthSTAR operates
through a private vendor to coordinate services. Federal law requires a
public entity to put up the public share of payments for the project for
DSRIP.* In fact, no managed care organization is allowed to participate
in these projects according to program rules because all DSRIP providers
must be direct Medicaid providers.”? A change in the basic NorthSTAR
model itself and federal approval would be required for NorthSTAR to
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be eligible for DSRIP funds. Specifically, a DSRIP provider would need
to assume full financial risk for provision of behavioral health services for
eligible persons in the NorthSTAR region, including if costs exceed the
amount of the contract.

As aresult, the Dallas area received Comparison of DSRIP Behavioral Health
significantly less funding than Projects and Value: Five Largest Regions
comparable metropolitan areas of

the state. 'The chart, Comparison of Reai Number of Active Estimated
DSRIP Behavioral Health Projects egion Four-Year Projects | Project Value
and Value, depicts this disparity. The | Houston (Region 3) 44 $444 Million
Deallas region behavioral health- Fort Worth (Region 10) 26 $229 Million
related DSRIP projects have Sam Antorio (Reat . 6 Ml
potentially earned $300 million an Antonio (Region 6) 3 $216 Million
less than the Houston region, | Austin (Region?7) 36 $197 Million
and about $100 million less than | .1 (Region 9) 271 $127 Million

the Fort Worth region and other
metropolitan areas of the state on average. Continued DSRIP funding
in the future will be contingent on subsequent federal approval of the
waiver, but the broad scope and critical nature of this funding makes it a
reasonable assumption that federal funding will likely continue beyond
2016 in some form. The Dallas region should not miss out on this funding
simply because of an outdated structure for its behavioral health services.

Local investment lacking. The NorthSTAR model does not effectively
incentivize local contributions for these services, leading to declining
local funding invested in NorthSTAR, which now operates with little
local funding support. Although local match funds are not required of
the counties participating in NorthSTAR, four of the seven counties have
historically contributed. However, two counties traditionally providing the
largest amounts, Collin and Dallas, have stopped contributing, leaving only
small investments from two rural counties, as shown in the table on the
tollowing page, Local Funding Contributions to NorthSTAR."

In fiscal year 2014, Dallas County used the money it had contributed
to NorthSTAR as match for various DSRIP projects to better leverage
federal funds for the area. This additional federal funding may supplement
the behavioral health services that NorthSTAR provides the region,
including helping with hospital and jail diversions for persons in need of
services. However, these DSRIP dollars came to the Dallas region despite
NorthSTAR, not because of it, and as mentioned earlier, these projects

operate separately from NorthSTAR.
'The withdrawal of local funding for NorthSTAR to use for other DSRIP

projects in the area reflects a telling lack of support and commitment for the
model because of its structural limitations. Local mental health authorities
in other parts of the state have match requirements averaging 9 percent.

The Dallas region
misses out on
additional federal
funds because
of NorthSTAR’s
outdated
structure.
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However, voluntary local matches dramatically exceed the required amount,
ranging from 16 to 306 percent, and averaging 91 percent match.” In
comparison, in the NorthSTAR region, local contributions now represent
far less than 1 percent.

Local Funding Contributions to NorthSTAR

FYs 2009-2014

FY 09 FY 10 FY 11 FY 12 FY 13 FY 14
Dallas $4,040,000 | $3,715,083 | $3,715,083 | $3,343,576 | $3,342,576 $0
Collin $560,000 |  $560,000 |  $560,000 $0 $0 $0
Rockwall $22500 |  $22,500 |  $22,500 |  $25,000 |  $25,000 | $25,000
Navarro $13,500 |  $13,500 |  $13,500 |  $15,000 |  $15,000 | $15,000
Ellis* $0 $0 $0 $0 $0 $0
Hunt* $0 $0 $0 $0 $0 $0
Kaufman®* $0 $0 $0 $0 $0 $0
Total $4,636,000 | $4,311,083 | $4,311,083 | $3,383,576 | $3,382,576 | $40,000

* Ellis, Hunt, and Kaufman counties have never provided local funds to NorthSTAR.

Improved rate
setting makes
separation
of indigent
and Medicaid
populations
more apparent.

The time has come to draw conclusions from the NorthSTAR
model and move forward with a new approach that better
serves the Dallas region and the state.

Through effective business strategies, the NorthSTAR model has provided
broad access to behavioral health services for indigent clients at a much lower
cost per client than the rest of the state. However, this commonly cited benefit
of the model is not supposed to result from the inclusion of Medicaid funding,
and in fact, federal law clearly requires that Medicaid rates be set to cover only
Medicaid-eligible expenses.'® If Medicaid rates are not set appropriately, or if
the rates allow for expenditure of Medicaid funds beyond eligible Medicaid
expenses, the state could be subject to federal penalties or recoupment of
funds. Lax financial oversight of NorthSTAR in the past, particularly in
relation to identifying and separating Medicaid and indigent costs, has helped
create a perception that the success of the model depends on the inclusion of
Medicaid funds to cover some of the cost of indigent care. Recently, the state
has improved Medicaid rate setting for NorthSTAR to more accurately reflect
Medicaid expenses, making potential separation of indigent and Medicaid
funding sources more apparent from a financial standpoint.

Despite reasonable questions about financial aspects of NorthSTAR and
concerns that key aspects of the model’s basic structure prevent taking advantage
of opportunities for increased funding and integration of services, successful
elements of NorthSTAR could be continued in a new model or applied
statewide. These strategies include, for example, encouraging a competitive

HHSC and System Issues Staff Report with Final Results

Issue 9



Sunset Advisory Commission

July 2015

provider market, increased outreach to clients, and use of a model that promotes
cost efficiencies. Other elements to consider in a new model and in other
statewide behavioral health approaches include the following.

e Structure. Use of a public entity eligible to put up the matching funds
for federal DSRIP funds could allow for significantly greater funding
opportunities and promote collaboration with other behavioral health and
primary care efforts in the region.

e Funding and services. Studies have struggled to compare NorthSTAR
to other behavioral health models because of its unique set up involving
inclusion of Medicaid funds. The Legislative Budget Board concluded
that NorthSTAR serves more clients with fewer overall services, while
local mental health authorities in other parts of the state serve fewer
people with a deeper array of services.'® These differences result in wildly
different costs per client— $1,587 in NorthSTAR compared to an average
$3,684 in local mental health authorities in fiscal year 2013. Given that
the NorthSTAR model cannot depend on Medicaid funding to pay for
indigent behavioral health services, generally the same amount of funding
currently provided for indigent services in the Dallas region would still
be available for those services even if Medicaid funding was separated.
Under this scenario, the level of services people receive, whether many
people receive fewer services or fewer people receive more services, is
ultimately a local policy decision. However, separating Medicaid funding
from NorthSTAR would not automatically require cutting care currently
given to the indigent population in the Dallas region.

® Accessto care. A system open to participation by more providers expands
the network, providing greater choice of providers and facilitating a
competitive provider market. NorthSTAR enjoys a robust provider network
because it pays providers on a fee-for-service basis, much like any managed
care organization. Maintaining a fee-for-service approach or considering
alternative payment methods, such as incentive-based payments as discussed
in Issue 6, would benefit clients by promoting greater access to, and
improving quality of, care.

e Continuity of care. Ensuring that current providers participate in a new
model would enable clients to continue treatment without interruption.
In addition, the NorthSTAR approach to assisting clients in obtaining
or maintaining Medicaid eligibility provides significant health benefits
from continuing to receive needed care. The loss of Medicaid status for
those who are still eligible causes a much higher expenditure of state and
local funds, as such expenses are not paid through the federal Medicaid
match. The percentage of Medicaid recipients that lose eligibility and could
regain it within the same year typically averages 5 percent of NorthSTAR’s
Medicaid population receiving services. Because the state does not have
a clear effort to assist Medicaid recipients in maintaining their benefits, it
is missing out on the benefits of ensuring greater continuity of care and
cost savings that exists in NorthSTAR.

Whether many
people receive
fewer services
or fewer people
receive more
services is a local
policy decision.

By not helping
recipients
maintain

Medicaid benefits,
the state misses
out on continuity
of care and
related savings.

HHSC and System Issues Staff Report with Final Results

Issue 9

121



122

July 2015 Sunset Advisory Commission

e Integration of mental health and substance abuse. Despite NorthSTAR's
success and elimination of statutory barriers to integration of mental health
and substance abuse benefits, integration of these two benefits has not
effectively occurred statewide.

e Local input and participation. Provision of indigent behavioral health
services have historically been a largely local decision, as the state has
traditionally delegated the planning, oversight, and delivery of services
to local mental or behavioral health authorities. Local governments in
the NorthSTAR area should continue to play a role in deciding how to
administer behavioral health services for the indigent population. In
addition, consideration should be given to developing a model that facilitates
more, not less, local financial investments in the system over time.

Recommendations

Management Action

9.1 Transition provision of behavioral health services in the Dallas area from NorthSTAR
to an updated model.

'This recommendation would discontinue NorthSTAR as currently structured, separating the funding and
administration of behavioral health services for Medicaid and indigent populations in the Dallas region.
'This change would allow for integration of primary care and behavioral health services for Medicaid
clients, access to federal DSRIP funds for indigent services, and other innovative changes following best
practices not feasible in the current model.

e Medicaid. This recommendation would transition behavioral health services for Medicaid clients
to the managed care organizations responsible for their primary health care, as is currently occurring
in the rest of the state. Subject to federal approval to discontinue the NorthSTAR waiver and move
these services into the 1115 waiver, HHSC and DSHS would need to amend managed care contracts
to transition clients from NorthSTAR to managed care organizations in the service area. HHSC
and DSHS should ensure continuity of care for clients as they move from NorthSTAR to a managed
care organization by requiring the organizations to extend contracts to any provider participating
in NorthSTAR and treat them as significant traditional providers for three years. Managed care
organizations have traditionally done this in other managed care transitions.

e Local plan for indigent services. DSHS, in consultation with HHSC, would be required to seek
local input in selecting a new entity and model for providing behavioral health services to the
indigent in the NorthSTAR area by soliciting proposals through a competitive bid. If DSHS does
not receive sufficient local proposals to deliver indigent healthcare services, DSHS, in consultation
with HHSC, should solicit local input in developing its own plan to transition indigent services
to a new entity. In selecting an entity, DSHS and HHSC should give favorable consideration to
proposals that most closely provide for the following:

— experience or plan to provide and coordinate integrated care for mental health, substance abuse,
and crisis services;

— status as a public entity eligible to put up non-federal funds to match federal DSRIP funds;
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— intent and ability to integrate behavioral health and primary care services;

— provider payment plan and mechanisms to ensure a competitive provider market and an adequate
network of providers capable of providing broad access to services;

— plans to ensure quality of services provided to clients; and
— incentives or inclusion of local participation or match requirements.

DSHS, together with HHSC, should use a funding mechanism that incorporates outcome-based
performance requirements and encourages cost efficiencies. DSHS should require the selected
entity to submit the same metrics as the rest of the state to enable direct comparison with the rest
of the state for behavioral health services. The selected entity would be required to offer contracts
to all significant traditional providers currently delivering services in NorthSTAR for three years to
ensure continuity of care for indigent clients.

e Timeline. DSHS would maintain its current contract for NorthSTAR until the agency is able to
transition clients to the newly awarded model. DSHS, together with HHSC, should release its request
for proposals by December 2015, and select an entity in time to begin services by September 1,2016.

e Impacts. This recommendation would allow local governments and entities to propose a model that
best suits their needs for provision of indigent behavioral health services that takes advantage of federal
funding opportunities and allows for integration of behavioral health and primary care services. The
new model could be a structure similar to local mental health authorities in the rest of the state, a
public approach similar to NorthSTAR that includes only indigent and not Medicaid services for
which any number of current Dallas-area or NorthSTAR participants could compete, or something
new and innovative. For the state, this new model could provide an opportunity to experiment with
best practices that, unlike the NorthSTAR model because it currently involves Medicaid funding,
can easily be expanded across the state. Requiring both managed care organizations and the new
entity to offer the same providers a contract would assist in continuity of care for clients if they gain

or lose Medicaid eligibility.

Change in Appropriations

9.2 The Sunset Commission should recommend that the Legislature include a rider
to transition NorthSTAR funds to DSHS behavioral health funding strategies.

The Sunset Commission should recommend a change in appropriations in the DSHS bill pattern to
transition funding from NorthSTAR to existing budget strategies used to fund other DSHS mental
health and substance abuse programs in the rest of the state in amounts the appropriative committees
see fit. The rider should discontinue funds to NorthSTAR at the end of fiscal year 2016 and transfer
those funds to the strategies identified above in fiscal year 2017.

Change in Statute

9.3 Require the state to assist with maintenance of Medicaid eligibility statewide.

'This recommendation would apply statewide and require managed care organizations to work with
Medicaid clients to assist with maintaining Medicaid eligibility. HHSC should continue to provide
information in enrollment files for managed care organizations and require their assistance in maintaining
eligibility. HHSC should also explore strategies to support continuity of Medicaid eligibility for
individuals with social security income, if cost effective. Assisting clients in maintaining their eligibility
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is cost-effective for the state because it both ensures that the cost of services can be matched with federal
funds, and can provide continuity of care to prevent lapses that result in more expensive admissions to
emergency rooms or jails. Requirements for managed care organizations to assist clients with maintaining
Medicaid eligibility would not only benefit persons with mental illness, but also other populations needing
assistance such as individuals with intellectual and developmental disabilities.

9.4 Require HHSC to ensure behavioral health services are integrated into managed
care organizations statewide.

'This recommendation would require HHSC, as part of its contract monitoring efforts for Medicaid
managed care organizations statewide, to ensure that behavioral health services are fully integrated into
primary care coordination. HHSC should use performance audits and other oversight tools, especially
in cases in which managed care organizations subcontract behavioral health services, to ensure clients
receive coordinated behavioral health and primary care. HHSC would also be directed to establish
performance measures to ensure effective integration of services. For example, HHSC could ensure an
adequate number of behavioral health providers in a managed care organization’s network, or review
treatment plans to ensure that behavioral health services are incorporated into primary care or long-term
services and support plans. The result of such integration would more effectively realize health benefits
for clients and cost savings for state and local governments.

Fiscal Implication

'These recommendations would result in about $2.4 million in savings to the state in fiscal year 2017,
but totaling almost $29 million over the first five years. Overall, provision of indigent behavioral health
services in the Dallas area through a new model, serving the same number of people with similar services,
could be accomplished with about the same level of funding as NorthSTAR currently uses for its indigent
population. A new behavioral health model capable of accessing federal funds for indigent care in the
Dallas area, while not increasing funds to the state, could also result in significant gain for the Dallas
area of more than $40 million annually.

e Local DSRIP funds. Creation of an entity eligible for DSRIP funds would infuse a significant
amount of federal funding into the Dallas area behavioral health system. Assuming the 1115 waiver
continues upon waiver renewal in 2016 under the current structure and funding levels, and assuming
that all of NorthSTAR’s $68 million that currently qualifies as intergovernmental transfer funds is
matched with a 60 percent federal funding for DSRIP projects, about $40.7 million in additional
funds for the Dallas area could be secured annually."”

e Indigentservices. Costs to administer behavioral health services for the indigent in the Dallas area
will depend on the local approach to service levels. Sunset staff believes that an approach similar to
the current model, minus Medicaid funding, can provide approximately the same level of services
to the same number of people. However, if local proposals reflect a model more in line with the rest
of the state, providing more services to fewer people, then fewer clients will receive services. Under
this approach, providing more services to more people will result in additional costs.

Based on recent pilots in other states, if local efforts promote increased integration of behavioral
health and primary care for the indigent population, savings to local governments could be dramatic;
however, potential savings would depend on the scope of implementation and could not be estimated
for this report.
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Separating Medicaid funds from funds for indigent services in the NorthSTAR region could result
in the loss of some small administrative efficiencies, as administrative costs for both the Medicaid
and indigent populations are currently combined. However, these costs would not be significant.

e Medicaid services. Removing Medicaid behavioral health services from NorthSTAR and integrating
them with primary care services in Medicaid managed care in the Dallas area will result in an estimated
$28.9 million in cost savings for the state over five years. Annual state savings of $107,367 from
the reduction of about four staff will also result from more efficient administration of the Medicaid

portion of the NorthSTAR contract.

e Assistance with Medicaid eligibility. Separating services for the Medicaid and indigent populations
in the Dallas area, as recommended in Recommendation 9.1, could result in small increased costs in the
Dallas area tied to indigent individuals losing their Medicaid eligibility. However, Recommendation
9.3 should reduce this financial impact in the Dallas area by improving maintenance or renewal of
Medicaid eligibility. For the rest of the state, Recommendation 9.3 would result in savings associated
with obtaining federal match funds for persons who are eligible for Medicaid, but forget to renew
or otherwise lose coverage while still eligible for Medicaid. Those savings could not be estimated
for this report.

Savings to General Revenue

Fiscal Savings to the
Year General Revenue Fund
2017 $2,438,901

2018 $6,413,710

2019 $6,547,469

2020 $6,857,475

2021 $7,191,510
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1 NorthSTAR is a 1915(b) Medicaid waiver of Title XIX, Social Security Act.

2 Section 533.0356, Texas Health and Safety Code.
3 Other funding sources include state funds, Mental Health block grant, Substance Abuse Prevention and Treatment block grant,
Temporary Assistance for Needy Families block grant, Title XX, and a state hospital allocation.

4 Medicaid recipients in nursing homes, intermediate care facilities, and foster care do not participate in NorthSTAR and receive
behavioral health services through fee-for-service.

5 Morbidity and Mortality in Pegple with Serious Mental Illness, National Association of State Mental Health Program Directors
(NASMHPD) Medical Directors Council, October 2006.

6 Faces of Medicaid III: Refining the Portrait of People with Multiple, Chronic Conditions, Center for Healthcare Strategies, Inc.
October 2009.
7

Morbidity and Mortality in Pegple with Serious Mental Illness, National Association of State Mental Health Program Directors
(NASMHPD) Medical Directors Council, October 2006.

8 Texas Learning Community on Integrated Health Care: Coming Together to Advance the Adoption and Acceleration of Integrated Health Care
in Texas, http://www.hogg.utexas.edu/uploads/documents/TLC%20Summary%20Report_finall.pdf, February 2013.

9 Progress Report, Missouri CMHC Healthcare Homes, Department of Mental Health and MO HealthNet.
10 SB.58,83rd Texas Legislature, Regular Session, 2013.

1 42 C.FR. Sections 433.50 and 433.51.

12 15TA.C. Section 355.8203(c)(1).

13 The Dallas County local match funds historically went to ValueOptions and the other rural county funds go to the North Texas
Behavioral Health Authority.

14 1 ,ocal match requirements for local mental health authorities range from 5 to 14 percent and are based on the per capita income of
each local mental health authority’s local service area.

15 42 C.FR. Section 438.6(c)(4)(ii)(A).

16 Legislative Budget Board, 4 Comparison of Behavioral Health Data Across NorthSTAR and Other Selected Service Delivery
Areas, January 2011, , accessed September 25, 2014, http://www.lbb.state.tx.us/Documents/Publications/GEER/GEER01012011.
pdf#CompBehavioralHealthData, p. 81.

17 Eligible funds for DSRIP match include unmatched general revenue for indigent care, block grant maintenance of effort, and state

hospital funds.
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RESPONSES TO ISSUE 9

Recommendation 9.1

Transition provision of behavioral health services in the Dallas area from
NorthSTAR to an updated model.

Health and Human Services Commission Response to 9.1
While the agencies agree behavioral health services provided through NorthSTAR should be

integrated into primary care like the rest of the state, concerns remain that the number of indigent
clients potentially affected could be higher than what is anticipated by this recommendation.
HHSC also suggests a modification below.

Health and Human Services Commission Modification

1. Indeveloping a transition plan for indigent clients, allow the new entity serving these clients
to subcontract for services so providers could continue to serve their existing patients and
ensure continuity of care.

(Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)

For 9.1
'The Honorable Terry Box, Sherift — Collin County Sheriff’s Office

John Burrus, CEO — Metrocare Services, Dallas

Sylvia Cave, Interim Executive Director — Texoma Community Center

Ronald Crawford, Counseling Psychologist and Member of the Board of Trustees — LifePath
Systems

Sam Gaul - Collin County MHMR

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin

LeAnn Kridelbaugh, M.D., FAAP, Medical Director — Children’s Health Children’s Medical
Center, Dallas

Jill Martinez, Board Chair — Metrocare Services, Irving

Linda Miller
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Sammer Nagra, Licensed Professional Counselor Intern — LifePath Systems

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Vicki Robbins — Collin County MHMR, McKinney

Randy Routon, Ph.D., CEO and Mary Dell Green, Chairman — LifePath Systems, McKinney

'The Honorable Keith Self, County Judge; The Honorable Mark Reid, Commissioner, Precinct
1; The Honorable Cheryl Williams, Commissioner, Precinct 2; The Honorable Chris Hill,

Commissioner, Precinct 3; and The Honorable Duncan Webb, Commissioner, Precinct 4 —

Collin County

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 9.1

Representative Rafael Anchia, Member — Texas House of Representatives
Senator Robert F. Deuell, Member — Texas Senate

Representative Jim Pitts, Member — Texas House of Representatives
Representative Jason Villalba, Member — Texas House of Representatives
Joan Abrams, Plano

Katina Adler, Mesquite

Christine Alphonso, Plano

Helen Bailey

Linda Barber, Executive Assistant/Office Manager — ValueOptions, Dallas
Joy Bergmann

Kieran and Susie Brennan, Irving

Tom Collins, CEO — Greenoaks Hospital, Dallas

Paula Criss, Irving

Sherry Cusumano, President, and board members — National Alliance on Mental Illness (NAMI)
Dallas, Dallas

Donna Davis, Ed.D, RN, CSHA

Rick Davis, PhD — Southern Area Behavioral Healthcare, Dallas
Linda Denke, Ph.D., Registered Nurse — Collin County

John Dishman, Ph.D., Dallas

Julie Dodd, Dallas
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John Dornheim, Mesquite

Jay Dunn, President and CEO —The Bridge, Dallas

Terry Felker

Christina Forte

Emma Glenn, President — National Alliance on Mental Illness Kaufman County
Robert Gonzales, Plano

Alonzo Grape — Association of Persons Affected by Addiction

Francisco Guardado, QMHP; Deidre Grant, Administrative Supervisor; Erika Martinez,
Intake Office Supervisor; Luz Ruiz, QMHP; Norma Westurn, LPC-S; and Paul Westurn, HR
Coordinator — Centro de Mi Salud, Dallas

Fred Hansen, Ph.D., CEO — Life Management Resources, Plano
Charles Hastings

Charles S. Hastings, Jr.

John Hoelzel

Madison Hotchko — Richardson High School, Dallas

JoAnn Houston, Plano

Myrl Jane Humphrey, President/CEO — ABC Behavioral Health, Dallas
Vicki Jamieson

'The Honorable Clay Lewis Jenkins, County Judge; The Honorable Dr. Theresa M. Daniel,
Commissioner, District 1; The Honorable Mike Cantrell, Commissioner, District 2; The
Honorable John Wiley Price, Commissioner, District 3; and The Honorable Dr. Elba Garcia,

Commissioner, District 4 — Dallas County

Alan C. and Deitra L. Johnson, Plano

James Johnson

Jim Johnson

Holly Jones

Jacinto P. Juarez, Ph.D.; Chair — State Health Services Council

Christina Judge, volunteer — National Alliance on Mental Illness Collin County

Todd Judge, CBCP, CDCP
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Monica Katz

Sharon Kletter, SPA Coordinator — Transicare, Inc., Dallas

Susan Lautz, LPC, Terrell

Duane Lawrence, Plano

Polly Layman

Johnny Lewis, Dallas

Kelly McDonald, Dallas

Darlene McLeod, Plano

Liam Mulvaney, President and CEO — Lifenet Texas, Dallas

Doris Nissley, Secretary — National Alliance on Mental Illness Collin County

Dhiren Patel, DO — Solace Counseling, Dallas

Craig Pitman and family, Wylie

Sandy Potter, CEO and President, Texas Market — ValueOptions of Texas, Inc., Coppell
Carole Robertson

Richard Scotch, Ph.D., Board Chair — North Texas Behavioral Health Authority, Richardson
Chris Sherwood

Alex B. Smith, Executive Director — North Texas Behavioral Health Authority, Richardson
Julie Stafford, mental health advocate and NAMI family to family teacher

Jill Stewart

John Theiss, Ph.D., Board Chair and Lynn Lasky Clark, President and CEO — Mental Health

America of Texas, Austin
Allison Thomas, Allen

Quita Williams, Community Outreach and Support Coordinator — National Alliance on Mental
Illness Dallas

Sunset Member Modification

2. 'This modification would allow the local communities that comprise NorthSTAR to work
with HHSC to develop a mutually agreed upon solution, within certain timelines, to move
the current NorthSTAR model into one that meets the state’s priorities and maintains the

strengths of the NorthSTAR model, as described in the following.
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Local Plans

e In lieu of a competitive REP process, this modification would allow each of the seven
counties that comprise NorthSTAR, either as an individual county or in partnership with
other counties, to exercise local control and submit a local plan to DSHS, in consultation
with HHSC, for indigent services.

e 'The local plan must be agreed to by a majority of the county commissioners, as well
as the board of directors of the local mental health community center, in each county

covered by the local plan.
e 'The plan must meet the criteria below.

— experience or plan to provide and coordinate integrated care for mental health,
substance abuse, and crisis services;

— status as a public entity eligible to put up non-federal funds to match federal DSRIP
funds;

— intent and ability to integrate behavioral health and primary care services;

— provider payment plan and mechanisms to ensure a competitive provider market
and an adequate network of providers capable of providing broad access to services;

— plan to ensure quality of services provided to clients; and

— incentives or inclusion of local participation or match requirements.

e If DSHS, HHSC and NorthSTAR have not reached an agreement that meets all the
criteria listed above by March 10, 2015, as determined by HHSC and DSHS, DSHS
would solicit proposals through a competitive bid for management of indigent behavioral
health services in the NorthSTAR region, as described in the Sunset staft recommendation.

e Counties who do not want to remain within the NorthSTAR system may adopt the
current DSHS model of behavioral health service delivery found in other parts of the
state outside of NorthSTAR.

e For any county for which an acceptable plan for indigent services is not agreed to by
March 10,2015, DSHS, in consultation with HHSC, would solicit proposals through

a competitive bid as described in the Sunset staff recommendation.
@ Transition of Medicaid services would occur as described in the Sunset staff recommendation.
Timeframes for Service Delivery

e Local plans for indigent services must go into effect no later than January 1,2017. If
no acceptable local plan for indigent services is developed in an affected county, DSHS,
together with HHSC, should release its request for proposals by December 2015 and
select an entity to begin services by January 1,2017.
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e For Medicaid, funding for children should be transitioned to STAR and STAR Kids
plans no later than September 1, 2016. Funding for adults should be transitioned to
STAR and STAR+PLUS plans no later than January 1, 2017.

(Senator Brian Birdwell and Mr. Tom Luce, Members — Sunset Advisory Commission)

Modifications

3. While maintaining the carve-out of Medicaid under the 1915(b) waiver for NorthSTAR,
modify the current NorthSTAR model for the provision of behavioral health services in
the Dallas area to increase local control and establish the North Texas Behavioral Health
Authority (NTBHA) with the structure required for future direct participation in Delivery
System Reform Incentive Payment projects with area Regional Heath Partnerships through
the following management actions:

a) In accordance with the Texas Administrative Code, Title 25, Part 1, Chapter 411,
Subchapter G, and Health and Safety Code, Title 7, Chapter 534, Subchapter A, direct
the State agency responsible (DSHS or HHSC) to coordinate with NTBHA and
affiliated Counties to designate the North Texas Behavioral Health Authority as the
NorthSTAR area Community Mental Health Center with concomitant facility Medicaid

and Medicare provider status for the provision of designated coordination services; and

b) Amend the North Texas Behavioral Health Authority contract and the NorthSTAR
BHO capitated contract with DSHS (or HHSC) to transfer a portion of unencumbered
NorthSTAR designated General Revenue funds to the North Texas Behavioral Health
Authority for the purpose of intergovernmental transfers (IGTs) for future NorthSTAR
Delivery System Reform Incentive Payment projects including a NorthSTAR system-
developed approach to medical, mental health and substance use disorder integrated
care.

This recommendation would require North Texas Behavioral Health Authority to seek
local input and develop, in consultation with DSHS and HHSC with an emphasis on
local control, a plan for implementing targeted contract modifications aimed at increasing
integration of behavioral health care and primary care and enriching the quality of services.
'This recommendation would position North Texas Behavioral Health Authority to access
federal DSRIP funds and other potential funding sources, securing opportunities for
innovative projects and reducing disparity in funding between NorthSTAR and the other
areas of the state.

e Timeline. DSHS would maintain its current contracting for NorthSTAR. DSHS and
HHSC should complete the steps needed to designate NTBHA as an entity eligible
for DSRIP funding no later than September 1,2015. North Texas Behavioral Health
Authority should submit a system enhancement plan for approval by December 2015
for implementation by September 30, 2016 or to the date aligning with future DSRIP
projects.

(Richard Scotch, Ph.D., Board Chair — North Texas Behavioral Health Authority, Richardson)

4. Maintain blended funding for NorthSTAR. (Shelah Adams, CEO - Timberlawn Mental
Health Hospital, Dallas)
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5. 'The new NorthSTAR structure should include features that preserve the diverse provider
network and limit activity that shuts out competition. (Kenneth Medlock, Duncanville)

6. NorthSTAR should transition to a model that will enhance integration by including primary
care for all NorthSTAR members for the indigent and Medicaid alike through retaining a
carve-out structure and sending general revenue dollars through the North Texas Behavioral
Health Authority and establishing the Authority as having the intergovernmental transfer
funds for an 1115 Delivery System Reform and Incentive Payment waiver project for
the entire NorthSTAR population. (Sandy Potter, CEO and President, Texas Market —
ValueOptions of Texas, Inc., Coppell)

7. Substitute “entity or entities” for every instance of the word “entity” to allow for local
decision—making about the parameters of the new entities that are formed. (Randy Routon,

Ph.D., CEO and Mary Dell Green, Chairman — LifePath Systems, McKinney)

8. Increase integration by including primary care for all NorthSTAR members by retaining a
carve—out structure and sending general revenue dollars through the North Texas Behavioral
Health Authority while enabling NorthSTAR access to 1115 Waiver funds, competitive
funding requiring local match, and other potential funding opportunities. (Alex B. Smith,
Executive Director — North Texas Behavioral Health Authority, Richardson)

Recommendation 9.2

The Sunset Commission should recommend that the Legislature include a rider
to transition NorthSTAR funds to DSHS behavioral health funding strategies.

Health and Human Services Commission Response to 9.2

The agencies agree with the recommendation. Transitioning NorthSTAR funds to DSHS’
behavioral health funding strategy would allow the agency to collect and track performance
metrics for the budget. (Kyle Janek, M.D., Executive Commissioner — Health and Human
Services Commission)

For 9.2
'The Honorable Terry Box, Sherift — Collin County Sheriff’s Office

John Burrus, CEO — Metrocare Services, Dallas
Sylvia Cave, Interim Executive Director — Texoma Community Center

Ronald Crawford, Counseling Psychologist and Member of the Board of Trustees — LifePath
Systems

Sam Gaul - Collin County MHMR

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin
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LeAnn Kridelbaugh, M.D., FAAP, Medical Director — Children’s Health Children’s Medical
Center, Dallas

Jill Martinez, Board Chair — Metrocare Services, Irving

Linda Miller

Sammer Nagra, Licensed Professional Counselor Intern — LifePath Systems

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Vicki Robbins — Collin County MHMR

Randy Routon, Ph.D., CEO and Mary Dell Green, Chairman — LifePath Systems, McKinney

'The Honorable Keith Self, County Judge; The Honorable Mark Reid, Commissioner, Precinct
1; The Honorable Cheryl Williams, Commissioner, Precinct 2; The Honorable Chris Hill,

Commissioner, Precinct 3; and The Honorable Duncan Webb, Commissioner, Precinct 4 —

Collin County

Against 9.2
Tom Collins, CEO — Greenoaks Hospital, Dallas

Sherry Cusumano, President — National Alliance on Mental Illness (NAMI) Dallas, Dallas
Liam Mulvaney, President and CEO — Lifenet Texas, Dallas

Sandy Potter, CEO and President, Texas Market — ValueOptions of Texas, Inc., Coppell
Richard Scotch, Ph.D., Board Chair — North Texas Behavioral Health Authority, Richardson

Modification

9. 'The Sunset Commission should recommend that the Legislature include a rider to the
General Appropriations Act to transition the DSHS LAR Budget GOAL: 2 Community
Health Services Strategy 3: Community Mental Health Crisis Services, the NorthSTAR
portion of the Strategy 3 to Strategy 4: NorthSTAR Behavioral Health Waiver. This will
allow for a complete comparison of funding for DSHS GOAL: 2 Community Health
Services between NorthSTAR and Non-NorthSTAR. All other strategies are exclusive of
NorthSTAR except the Crisis dollars which is a blended bucket for accounting of services
and dollars which makes it difficult for independent third party analysis external to DSHS
staff. (Richard Scotch, Ph.D., Board Chair — North Texas Behavioral Health Authority,
Richardson)

Recommendation 9.3
Require the state to assist with maintenance of Medicaid eligibility statewide.

Health and Human Services Commission Response to 9.3

'The agencies support the recommendation and agree that maintaining Medicaid eligibility is
important to clients’ continuity of care. For its STAR+PLUS program, HHSC encourages
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managed care organizations, by contract, to provide outreach to their members to renew their

Medicaid eligibility.

'The agencies believe these recommendations would have a small caseload impact, but a potentially
high-dollar cost because clients’acuity levels could be significantly higher. Additional information
is needed to accurately estimate the cost of these recommendations. (Kyle Janek, M.D., Executive
Commissioner — Health and Human Services Commission)

Staff Comment: Efforts to help clients maintain their Medicaid eligibility in Recommendation
9.3 would result in a small caseload impact to the Medicaid program, and such clients do often
have higher acuity levels. However, Recommendation 9.3 would ultimately reduce costs to
the state and local governments because federal Medicaid match funds would help cover these
clients’ healthcare costs. Without Medicaid or other healthcare coverage, these clients often
receive healthcare services through more expensive admissions to emergency rooms or jails.

For 9.3
'The Honorable Terry Box, Sherift — Collin County Sheriff’s Office

John Burrus, CEO — Metrocare Services, Dallas
Sylvia Cave, Interim Executive Director — Texoma Community Center

Ronald Crawford, Counseling Psychologist and Member of the Board of Trustees — LifePath
Systems

Sam Gaul - Collin County MHMR

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin

LeAnn Kridelbaugh, M.D., FAAP, Medical Director — Children’s Health Children’s Medical
Center, Dallas

Jill Martinez, Board Chair — Metrocare Services, Irving

Linda Miller

Susan Murphree, Senior Policy Specialist — Disability Rights Texas, Austin

Sammer Nagra, Licensed Professional Counselor Intern — LifePath Systems

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Vicki Robbins — Collin County MHMR

Randy Routon, Ph.D., CEO and Mary Dell Green, Chairman — LifePath Systems, McKinney

'The Honorable Keith Self, County Judge; The Honorable Mark Reid, Commissioner, Precinct
1; The Honorable Cheryl Williams, Commissioner, Precinct 2; The Honorable Chris Hill,
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Commissioner, Precinct 3; and The Honorable Duncan Webb, Commissioner, Precinct 4 —

Collin County

Against 9.3
Tom Collins, CEO — Greenoaks Hospital, Dallas

Sherry Cusumano, President — National Alliance on Mental Illness (NAMI) Dallas, Dallas
Liam Mulvaney, President and CEO — Lifenet Texas, Dallas

Sandy Potter, CEO and President, Texas Market — ValueOptions of Texas, Inc., Coppell
Richard Scotch, Ph.D., Board Chair — North Texas Behavioral Health Authority, Richardson

Modification

10. Look at other states to determine how to better maintain continuous Medicaid eligibility
through policies or technology, particularly for those in home and community-based services.

(Susan Murphree, Senior Policy Specialist — Disability Rights Texas, Austin)

Recommendation 9.4

Require HHSC to ensure behavioral health services are integrated into managed
care organizations statewide.

Health and Human Services Commission Response to 9.4

'The agencies support this recommendation and all efforts to fully integrate behavioral health
services into primary care coordination. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 9.4
'The Honorable Terry Box, Sherift — Collin County Sheriff’s Office

John Burrus, CEO — Metrocare Services, Dallas
Sylvia Cave, Interim Executive Director — Texoma Community Center

Ronald Crawford, Counseling Psychologist and Member of the Board of Trustees — LifePath
Systems

Sam Gaul - Collin County MHMR

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin

LeAnn Kridelbaugh, M.D., FAAP, Medical Director — Children’s Health Children’s Medical
Center, Dallas
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Jill Martinez, Board Chair — Metrocare Services, Irving

Linda Miller

Sammer Nagra, Licensed Professional Counselor Intern — LifePath Systems
Ben G. Raimer, M.D., Chair — Health and Human Services Council

Vicki Robbins — Collin County MHMR

'The Honorable Keith Self, County Judge; The Honorable Mark Reid, Commissioner, Precinct
1; The Honorable Cheryl Williams, Commissioner, Precinct 2; The Honorable Chris Hill,

Commissioner, Precinct 3; and The Honorable Duncan Webb, Commissioner, Precinct 4 —

Collin County

Against 9.4
Tom Collins, CEO — Greenoaks Hospital, Dallas

Sherry Cusumano, President — National Alliance on Mental Illness (NAMI) Dallas, Dallas
Sandy Potter, CEO and President, Texas Market — ValueOptions of Texas, Inc., Coppell
Richard Scotch, Ph.D., Board Chair — North Texas Behavioral Health Authority, Richardson

Modification

11. Require HHSC in statute to ensure behavioral health services are an integrated component
of all Medicaid Waivers programs statewide ensuring:

e All performance audits, oversight tools and performance measures are uniform across

all Medicaid Waiver programs regardless of type;

e 'The inclusion of appropriate service codes and the development of claims payment rules
to support primary care delivered behavioral health services;

e 'The provision of adequate provider networks and expansion of provider types credentialed
and contracted under the TMAP Medicaid Provider application process; and

e 'The establishment of a state-wide uniform mixed services protocol for use with BHO
subcontracts and Medicaid carve-out waiver programs.

(Richard Scotch, Ph.D., Board Chair — North Texas Behavioral Health Authority, Richardson)

Modifications to Issue 9
12. Implement NorthSTAR statewide. (Beth Hotchko, Account Executive — Dallas)

13. Vital elements of local control should remain intact including the process for designating
the public entity that meets established criteria for managing indigent care and participating
in the 1115 Transformation Waiver. (Lee Johnson, Deputy Director — Texas Council of
Community Centers, Austin)
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14. HHSC and DSHS should ensure the application of consistent metrics across the state in
order to enable direct comparison with the rest of the state for behavioral health services.

(Alex B. Smith, Executive Director — North Texas Behavioral Health Authority, Richardson)

15. Grant the North Texas Behavioral Health Authority immediate actual authority and
empowerment by DSHS and the Legislature to oversee the present behavioral health
authority. (Leonora Stephens, M.D., Vice President — North Texas Society of Psychiatric
Physicians, Austin)

16. Employ an independent auditor to confirm and relate statistics about the NorthSTAR
system and report to the North Texas Behavioral Health Authority. (Leonora Stephens,
M.D., Vice President — North Texas Society of Psychiatric Physicians, Austin)

17. Prevent North Texas Behavioral Health Authority Board members and staff from using the
behavioral health organization’s medical directors and instead use the Physician Leadership
Advisory Group and the North Texas Society of Psychiatric Physicians until a medical
director is appointed. (Leonora Stephens, M.D., Vice President — North Texas Society of
Psychiatric Physicians, Austin)

18. Direct the behavioral health organization to release Physician Leadership Advisory Group
(PLAG) physicians who also serve on the behavioral health organization’s Physician Advisory
Council from confidentiality agreements which limit what they may say as members of
PLAG to anyone outside of behavioral health organization meetings. (Leonora Stephens,

M.D., Vice President — North Texas Society of Psychiatric Physicians, Austin)

19. Explore the encrypted email option used by many hospital systems, North Texas Behavioral
Health Authority, Parkland Psychiatry and the behavioral health organization to enable real
time communication about patients, to receive from and disseminate pertinent information
to the specialized provider networks about the patient (content as recommended by Physician
Leadership Advisory Group and North Texas Society of Psychiatric Physicians). (Leonora
Stephens, M.D., Vice President — North Texas Society of Psychiatric Physicians, Austin)

20. Direct the behavioral health organization to provide the basic prescribing information on
individual doctors to the medical directors of each clinic without exposing psychiatrists or
clinics to penalties by the behavioral health organization. (Leonora Stephens, M.D., Vice
President — North Texas Society of Psychiatric Physicians, Austin)

21. Research the consideration of an administrative services only organization, either formed
locally or by a restriction of the activities of an existing behavioral health organization, to
be ready for the period at the end of the present behavioral health organization contract.
(Leonora Stephens, M.D., Vice President — North Texas Society of Psychiatric Physicians,
Austin)

22. Work toward a system of cost containment where each specialty provider network is monitored
by the administrative services only organization and outliers are investigated by the North
Texas Behavioral Health Authority staff, including the medical director. Corrective action
would follow from a collaborative process involving the specialty provider network and the
North Texas Behavioral Health Authority staff. (Leonora Stephens, M.D., Vice President
— North Texas Society of Psychiatric Physicians, Austin)
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ComMisSION DEcISION ON ISsSUE 9

(DECEMBER 2014)

The Sunset Commission adopted all of the staff recommendations in Issue 9. In addition, the
Commission modified and adopted Modification 2 that made key changes to Recommendation 9.1.
Those changes allow local communities to develop a pre/iminary agreement with HHSC and DSHS
for a local plan to provide indigent behavioral health services by March 10, 2015. The local plans
must be approved by all local commissioner courts and boards of directors of local mental health
community centers, and meet certain criteria. As modified, local communities, with HHSC and
DSHS, would have until October 1,2015 to finalize this agreement. Services by the new entity would
begin no later than January 1,2017. If an agreement on a local plan is not reached at either point, a
competitive bid for management of indigent behavioral health services would proceed as described
in Recommendation 9.1. The modification transitions Medicaid services into Medicaid managed
care organizations delivering a client’s primary care services as described in Recommendation 9.1.
'The Commission also added a provision to direct HHSC and DSHS to dedicate a direct liaison to
assist local communities in developing their local plans.

FINAL REsuLTS oN ISSUE 9

(Jury 2015)

Management Action

Recommendation 9.1 — Transitions behavioral health services in the current NorthSTAR delivery
area to an updated model allowing for integration of primary care and behavioral health services for
Medicaid clients and allowing for access to federal funds for the Dallas region.

House Bill 1 discontinues the NorthSTAR program and reallocates funding on December 31,2016,
with certain allowances for additional transition time.! Senate Bill 200 also aligns the effective date
for removal of a certain statutory reference to NorthSTAR with the date set out for transitioning

NorthSTAR in House Bill 1.

Change in Appropriations

Recommendation 9.2 — House Bill 1 reallocates NorthSTAR funds after the transition date to
the North Texas Behavioral Health Authority and the local mental health authority serving Collin
County.?

Legislative Action — S.B. 200

Recommendation 9.3 — Senate Bill 200 requires the state to promote maintenance of Medicaid
eligibility statewide to reduce and avoid lapses in coverage under Medicaid for clients who are eligible.
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Recommendation 9.4 — Senate Bill 200 requires HHSC to monitor contracts with managed care
organizations to ensure that they are complying with requirements to integrate behavioral health
into primary care.

1 Rider 85, page I1-75, Article IT (H.B. 1), Acts of the 84th Legislature, Regular Session, 2015 (the General Appropriations Act).

2 TIhid.
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Issur 10

Poor Management Threatens the Office of Inspector General’s
Effective Execution of Its Fraud, Waste, and Abuse Mission.

Background

'The Texas Legislature created the Office of Inspector General (OIG) in 2003 as part of its reorganization
of the health and human services (HHS) system. In statute, OIG is a division of the Health and Human
Services Commission (HHSC), but organizationally and practically, OIG operates with a large degree
of independence and separation from HHSC." The governor appoints the inspector general to a one-
year term.?

OIG is charged with preventing, detecting, and investigating fraud, waste, and abuse throughout the
HHS system.® To accomplish this mission, OIG engages in a wide variety of functions, performing
103,618 investigations, reviews, and audits in fiscal year 2013. OIG comprises five divisions, the functions
of which are listed below.

e Operations. The operations division performs various administrative, business, and technological
functions for OIG. The division maintains the business side of OIG, and houses actuarial staff
who create statistically valid random samples for enforcement and audit divisions. The division also
houses a data mining system used to identify and recover overpaid amounts in Medicaid claims and
contains the third-party liability unit, which ensures that Medicaid is the payer of last resort on
all claims. The division operates the fraud, waste, and abuse hotline, performs background checks
on providers during Medicaid enrollment, and performs limited provider education. The division
recently added a managed care unit to provide internal support to the rest of OIG on managed care
issues and assist in OIG’s interactions with managed care organizations.

e Compliance. Compliance performs financial and policy compliance audits and reviews of providers
and facilities throughout programs in the HHS system, the largest of which is Medicaid. OIG
spends the majority of its time on the following providers and facilities: hospitals, managed care
organizations, nursing facilities, women’s health providers, intermediate care facilities, vendor drug
providers, and programs that receive federal money.

e Internal affairs. The internal affairs division investigates contractor fraud, waste, and abuse and
employee misconduct, including criminal misconduct, internal to the HHS system. These investigations
are largely of employees who may have violated human resources policies or who are suspected of
misconduct involving a resident or patient of a state institution. The internal affairs division also
investigates vital statistics fraud, such as misuse of birth and death certificates. Recently, OIG has
begun investigating Department of Family and Protective Services (DFPS) employee actions in

child fatality cases.

e Enforcement. The enforcement division investigates cases of suspected fraud, waste, and abuse by
providers and recipients in various public assistance programs. The general investigations unit focuses
on both retailers and recipients of the Supplemental Nutrition Assistance Program and Temporary
Assistance for Needy Families. Examples of these investigations include underreporting income
to obtain benefits fraudulently or improperly using the money provided by these benefit programs.
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'The Medicaid provider investigations unit pursues suspected fraud, waste, and abuse by Medicaid
providers, including fraudulent or improper billing by providers. Suspected fraud cases are referred
to the Office of the Attorney General’s Medicaid fraud control unit for investigation.

Chief counsel. The chief counsel division performs general legal functions for OIG, and completes
the sanctions portion of the enforcement process. OIG does not handle criminal fraud cases,
which are instead the responsibility of the Medicaid fraud control unit at the Attorney General’s
Office. The sanctions section represents OIG in administrative hearings and imposes administrative
sanctions on providers who are in violation of their contracts. This division also performs collections,
recovering overpayments from providers and payments related to audits, as well as funds resulting
from a provider’s criminal order requiring restitution.

Budgetand staff. OIG has grown significantly since its creation, particularly in recent years, as shown
by the graph below. OIG’s budget increased 30 percent from $37.9 million in fiscal year 2011 to
$48.9 million in fiscal year 2014. In fiscal year 2014, 33 percent of these funds came from general
revenue, another 45 percent from federal sources, and 22 percent from interagency contracts. OIG’s
staff increased from 655 to 774 over this same time period. Budget and employee growth occurred
primarily in the enforcement section, as the Legislature appropriated more funds to strengthen
OIG’s efforts to combat fraud, waste, and abuse.
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Findings

'The Office of Inspector General does not have an easy job. The expectations
to root out fraud, waste, and abuse in public assistance programs like Medicaid
in a state that has traditionally viewed such programs with suspicion creates a
tremendous pressure on OIG to deliver results. Additional duties regarding
possible abuse of clients in state institutions and possible criminal conduct
within the HHS system add to this burden of expectations.

OIG’s enforcement division has historically been fairly inactive. Before 2011,

OIG had never brought a case before the State Office of Administrative
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Hearings and both identification and recovery of overpayments to providers
were considerably less than they are now. In recent years, OIG has finally
taken an active role to ensure Medicaid program integrity. However, increased
enforcement activity has also brought increased attention and scrutiny from
the public on OIG’s processes and results. This Sunset review, too, is the first
comprehensive evaluation of OIG’s operational efficiency and effectiveness
since its creation in 2003.

'The findings and discussion that follow regarding OIG present a rather harsh
assessment, borne of a remarkable consistency of feedback from a range of
interests and stakeholders and backed by the first-hand observations of Sunset
staff, built over 11 months of review work. These conclusions are not made
lightly, but are made instead in full recognition of the need for a strong and
nimble OIG to ensure the integrity of these critically important HHS programs.
No matter how one views the HHS system, it exists to serve a purpose, and
the public must have confidence that it works properly. OIG is essential to
the effort to instill that confidence.

However, OIG must serve this role the right way. OIG must have the proper
mechanisms and approaches to effectively guide its efforts, to judge its own
performance, and to accurately inform state leaders of the results of its work
throughout the system. Much of what follows portrays aspects of bureaucracy
that have become buzzwords in this business — a lack of priorities, criteria,
processes, transparency, or accountability. However, behind these words is
a real harm that can result when their basic tenets are missing. To question
OIG’s deficiencies is in no way to condone any level of fraud or misconduct.
Ultimately, the discussion that follows relates to restoring trust to ensure that
OIG is effectively serving this mission.

OIG’s investigative processes, especially Medicaid provider
investigations, lack structure, data, and performance measures
needed for overall management and evaluation, resulting in
limited outcomes.

‘Throughout OIG’s investigative areas, including internal affairs and especially
Medicaid provider investigations, basic structural components needed to
determine the overall effectiveness of investigative processes are lacking.
Limitations, especially related to performance data, prevent Sunset staft, but
more importantly, OIG management from fully evaluating specific areas for
improvement within the investigative process. Strategies to help management
better identify strengths and weaknesses of its process, including specific
problems identified by Sunset staff, are detailed below.

e Lack of criteria for opening or prioritizing cases. OIG lacks written
guidelines to ensure it is pursuing the most important, high-risk, high-dollar
cases first. For internal affairs, OIG lacks clear criteria for designating
a priority versus a non-priority case, each with different timeframes.
Specifically, OIG staff lack a list of objective criteria to guide staft in
determining which cases to open as full-scale investigations, how to

To question OIG’s
deficiencies is
in no way to
condone fraud
or misconduct.
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OIG lacks a list of
objective criteria
to guide staff
decision making.

OIG averages
three years
to complete

investigations,

well beyond its
60-day policy.

prioritize pursuit of those cases once opened, and when an investigator
may administratively close a case. OIG’s policies and procedures lay out
the mechanics of OIG’s work, such as how to use software and which
documents to include in a case file, even including instructions on criteria
to research when evaluating if a case merits a full-scale investigation.
However, these policies and procedures do not provide an interpretive
guide to staff on how to use that information in making decisions. A lack
of decision-making guidelines based on objective criteria, such as volume
of billings, history of noncompliance, or identified fraud trends, fails to
ensure a fair and consistent approach to opening or prioritizing cases,
allowing for providers with similar cases to be treated difterently. OIG
staff expressed concern that setting guidelines to prioritize cases most
likely to provide the highest return to the state would tie the hands of
investigators, limiting their flexibility to proceed with cases based on gut
teelings. Such an approach feeds public perception that OIG engages in
witch hunts against Medicaid providers, offering no defense through use of
a transparent, standard, and objective approach to making these decisions.
In 2006, for a different OIG program, the State Auditor’s Office similarly
recommended that OIG establish criteria for further pursuit and identify
mechanisms to eliminate cases with no violations earlier in the process.*

Additionally, the agency’s recent fraud initiatives for Medicaid provider
investigations, together with a sophisticated new fraud identification
system, Torch, compound the risk associated with a lack of priorities. Torch
promises significant results for OIG, identifying $41 million in suspicious
Medicaid payments for investigation in fiscal year 2014. However, the
addition of such a substantial workload, without a demonstrated system
for efficiently and effectively sorting and prosecuting cases in a way that
maximizes monetary returns, jeopardizes the state’s return on investment
for these significant, and expensive, fraud identification efforts.

Poor use of data and performance measures. Compounding the problems
outlined above, OIG does not have basic performance data or a case
management system to allow understanding of how efficient or effective its
processes are, as described further in the textbox, Performance Data Needed
for Effective Case Management. Where OIG has policies, such as a 60-day
policy for completing full-scale investigations of Medicaid providers, it
does not track its performance or come close to meeting its performance
goals. Sunset staft’s sample of investigations completed in fiscal year 2013
indicated OIG averaged three years to complete a full-scale investigation.

Internal affairs, too, lacks a system to categorize and track types of complaints,
resulting in difficulties evaluating how many employee investigations are
related to managerial issues such as HHS staft sending personal emails on
state computers as opposed to falsification of documents for public assistance
benefits. Without a case management system capable of producing such
data, OIG lacks management tools to proactively identify and address
weaknesses in its investigative processes. While the 83rd Legislature
appropriated funds for a case management system together with funding
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Performance Data Needed for Effective Case Management

e Timeframes for resolution of cases. Beyond total timeframes from receipt to resolution of a complaint or
referral, an agency should also identify how long each stage of an investigation takes. For example, timeframes
could measure from receipt to opening an investigation, from investigation to referral to sanctions, and from
referral to sanctions to final resolution. Tracking external factors that delay cases, such as requests from law
enforcement or lack of availability of expert reviewers, would help OIG understand which delays are within its
control. Other changes in performance related to how fast cases progress can indicate inefliciencies or inform
decisions related to workload or resources.

e Caseload statistics. An agency should be able to identify how many cases are in each stage of the investigative
process. Knowing how many cases are in each stage of the process can help management pinpoint and address
bottlenecks or backlogs. Also, tracking individual investigator caseloads helps manage case processing and
serves as a valuable personnel management tool.

o Trendsin types of cases. Identifying categories of cases can help establish which types of cases take longer to
complete or commonly result in more serious findings or higher overpayments. This information can inform
changes in prioritization criteria or allocation of resources.

e Case dispositions. Tracking the results of cases resolved, including whether dismissed, settled, or resulting in
a final notice, and tracking outcomes of cases resulting in a sanction, informs management and the public of
what OIG gets for its overall enforcement effort.

for a fraud identification system, difficulty reconciling different business
processes across OIG’s five divisions, combined with low funding estimates
for the case management system, and OIG’s decision to prioritize the fraud
identification pieces of its project, have further delayed efforts to obtain a
case management system for OIG.

Many of the statistics contained within this issue were compiled and
calculated by Sunset staff with assistance from OIG. In several instances,
data were simply unavailable or OIG staff struggled to provide the basic
metrics requested by Sunset staff, requiring staff to manually hand count
or individually calculate numbers. The textbox on the following page,

. . o . X : In fiscal year
Medicaid Provider Investigations, summarizes Sunset staft’s analysis of a 2013. OIG took

subset of data for this prominent area of OIG. 12 final actions

e Limited outcomes. For all the state’s investment and media headlines, O1G res ul t_ing fi rom
takes little action, especially related to Medicaid provider investigations. M?dlcalc_l P rgwder
In fiscal year 2012, OIG’s sanctions division took 22 actions, 11 of which Investigations.
were for Medicaid provider investigations.® In fiscal year 2013, OIG
took 17 actions, 12 of which were for Medicaid provider investigations.
Additionally, some providers go out of business or bankrupt as a result of
OIG action. Nine entities went out of business and one went bankrupt
in fiscal year 2013, down from 13 out of business and three bankruptcies
in 2012. Recovery of funds from providers that close or go bankrupt is
difficult at best, often impossible. Pursuit of administrative sanctions is
often the longest timeframe leading to case resolution in an investigative
process, the result of lengthy due process procedures. OIG’s limited
outcomes are largely the result of the poor case flow and limited number
of cases working their way out of the enforcement division and into the
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Medicaid Provider Investigations

OIG’s Medicaid provider investigations are generally the highest profile investigations and contain the greatest
potential for monetary recovery for suspected fraud, waste, and abuse. Below are findings illustrating key aspects of
OIG’s Medicaid provider investigation process and how limitations in the process compound for poor results. The
information does not reflect 2014 data, for which OIG would hope to show improvement because of additional
investigative resources. However, the timing of the recently concluded fiscal year and significant data limitations by
OIG precluded an updated assessment.

Lengthy timeframes. The progression of a case through the enforcement process often takes years — more than a
decade in some cases — likely the result of inadequate screening of the highest priority cases. The limited set of data
below was hand-compiled by OIG and Sunset staff to obtain a flavor for the effectiveness of OIG’s enforcement efforts.
'The data in the timeline represents the 73 investigations completed and referred from the OIG enforcement division to
the sanctions division in fiscal year 2013.¢ Sunset staff manually traced back dates to establish the following timeline.

Average Time Cases Stay in Enforcement Process

Review by

) e Final notice of
sanctions division

overpayment sent

Complaint received

115 Days 135 Days

Preliminary investigation

I¢I I T I I T |
62 Days 1,014 Days 118 Days

In intake system ‘ Full-scale investigation

Potential notice of
overpayment and negotiation

As seen in the graph, the longest lag in the process is the full-scale investigation stage, which takes nearly three years on
average. Complaints may also sit in intake for months, an average of 62 days — twice the length of time required by
statute — before they are even opened to determine whether they merit further investigation. Two cases sat lost in
intake for more than seven years before they were opened for preliminary investigation. Sunset staft excluded these
outliers for this analysis.

Time from complaint receipt to final notice of overpayment, notice sent in FYs 2012 to 2014

Fastest Time: 421 days, more than one year

Awerage Time: 1,143 days, more than three years

Slowest Time: More than nine years, complaint originating in July 2004

Comparison: The Texas Medical Board averages 315 days to resolve a case, from complaint receipt to disciplinary
action taken. The board’s cases include complex, subjective determinations of whether a physician met an appropriate
standard of care. The board is statutorily required to complete preliminary investigations within 45 days and full
investigations within 180 days.®

Cases languishing. Cases languish for months to years, stuck in various stages of the investigative and sanctions
processes. OIG’s caseload consists of 1,156 open cases, 382 of which are more than three years old — a backlog

dating back to 2001.

Few cases resolved. Because cases are not efficiently investigated, OIG takes action on very few complaints. In fiscal
year 2013, OIG established overpayments on 12 cases, including 11 settlements, and one default. This represents only
two percent of the complaints opened at intake for a preliminary investigation this same year.

Limited cost recovery. As a result of very few cases making it through the investigative process each year, in fiscal
years 2012 and 2013, Medicaid provider investigations identified more than $1.1 billion of potential overpayments,
but only collected a total of $5.5 million in overpayments.
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sanctions process. OIG’s sanctions division will face significant challenges
as the large backlog of cases in Medicaid provider investigations makes its
way through the administrative process toward case resolution.

Absence of criteria to scale OIG’s Medicaid payment
recoupments to the nature of the violation contributes to large
overpayment estimates and inconsistent results.

e No scale for enforcement actions. OIG does not differentiate between
the gravity of violations of the Medicaid provider agreement. OIG can
recoup payment for Medicaid claims or services provided that are not
properly justified or documented, as required by the Medicaid provider
agreement. After review by a subject-matter expert, OIG investigators
determine whether an error justifies full recoupment from the provider of
the state’s payment for the service.

A standard best practice for enforcement settings is to establish criteria
to guide decisions on enforcement actions to ensure consistent decision
making by agency staff and fair treatment to providers. However, OIG
has not established categories of violations scaled to different actions.
For example, OIG does not distinguish between clerical errors, lack of
documentation, or not actually performing a service in setting the amount
of the recoupment of state money or penalties for program violations. In
most cases, OIG seeks to recoup the full payment amount for each service
claim that includes an error, regardless of whether a service was fraudulently
provided or whether the provider made a simple clerical error.

Without published guidelines, investigators may apply judgment
inconsistently, preventing OIG from ensuring providers receive the same
penalty for the same violation in similar circumstances. Currently, OIG’s
attempts at consistency rest on staff’s memory of investigations of similar
types of cases. In practice, actual settlements rely more on a provider’s
ability to negotiate than any basis in medical necessity of services or
financial harm to the state. OIG does have rules outlining criteria for
assessing penalties, but OIG does not have a complete list of penalties it
would apply or a decision-making guide for determining how those criteria
apply to penalties. Providers are unaware of OIG’s approach for recouping
Medicaid payments, which does nothing to promote provider compliance
by educating them about potential penalties. While OIG is authorized
to recoup the full amount, taking the harshest approach without regard to
whether a case involves fraud or simple clerical errors is misleading to the
public about the prevalence of intentional fraud. Distinguishing between
types of violations, especially for cases in which OIG establishes that some
reimbursable level of service was performed by a provider, would be a more
accurate and fair approach to recovering state dollars.

e [Extrapolation to large overpayments. The practical result of seeking full
recoupment of payments for all violations, including clerical errors, is that
providers are routinely found to have extremely high error rates tied to

OIG cannot
ensure providers
receive the same

penalty for the

same violation
in similar

circumstances.
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Not accounting
for the nature
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cause potential
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to skyrocket.

OIG should have
stronger controls
to evaluate the
accuracy of
sampling in its
investigative
process.

billings, resulting in very large overpayments that OIG does not even expect
to recover. OIG uses the percentage of errors in a sample of Medicaid
provider records to estimate the subsequent overpayment sought over the
tull audit time frame, usually several years. Certainly, trends or patterns of
clerical errors can be an indicator of fraud. In addition, extrapolation can
be a valuable tool for identifying problems and evaluating the potential for
error; however, doing so without appropriately accounting for the nature of
violations can cause identified overpayments to skyrocket. Actual settlement
amounts well below the identified overpayment are a likely indicator of
an inconsistent and unfair process for providers.

OIG must also be careful that such eye-catching extrapolated amounts do
not end up as a final result unless a provider can actually pay the amount
or go out of business. The state must pay the federal government a portion
of the final amount, regardless of whether the overpayment is collected
from a provider, unless the provider goes out of business. In this context,
extrapolating a very high error rate across a provider’s entire Medicaid
billing for a given period to arrive at a high overpayment amount can
appear to give an incentive to OIG simply to put such a provider out of
business. Such an outcome could well be appropriate in clear cases of
fraud, but mixing minor program violations in the calculation makes such
a judgment less clear.

Little oversight of sampling and extrapolation methodology. OIG’s
extrapolation policy, which seemingly attempts to inflate dollars identified
and attract headlines, places a great deal of pressure on its sampling
methodology, an area without strong controls and oversight. OIG does
not have quality assurance staft dedicated to ensuring that investigative
work is done properly, in line with professional standards. The Association
of Inspectors General’s Principles and Standards for Inspectors General,
commonly called the Green Book, suggests that an independent reviewer,
external to the unit performing the review, should evaluate the accuracy of
the investigative processes, such as the sampling and extrapolation processes.’

OIG’s wide array of responsibilities distract its focus from
functions most critical to its mission.

OIG is charged with carrying out several activities placed at OIG during its
creation after system consolidation that fit poorly with or distract from its
mission. Narrowing OIG’s scope of activities would help focus OIG on those
functions presenting the greatest risk and that are most essential to preventing
fraud, waste, and abuse, and realizing maximum recoupment of inappropriately
spent funds. OIG management has previously attempted to narrow OIG’s
scope by discontinuing some of the activities mentioned below, but these
attempts have been limited and ultimately unsuccessful.

e Misplaced focus for investigations of system employees. OIG investigates

very serious allegations related to client welfare in state institutions and
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fraud, waste, or abuse of public benefits, described
turther in the textbox, Priority Investigations of
System Employees. Beyond these more critical

investigations, HHS policy also charges OIG with Client harm. OIG is required to employ peace

investigating employee misconduct related to fraud, officers to assist local law enforcement agencies
waste, or abuse. in an investigation of a criminal offense involving
a resident of a state supported living center or a
OIG has interpreted its role broadly to investigate patient of a state hospital."”
issues that can often be described as more managerial Program Integrity. OIG also investigates HHS
in nature. For example, OIG investigates violations employee misconduct to ensure program integrity,
of work rules; misuse of state resources, such as especially related to fraud, waste, or abuse, for
visiting social media or pornographic websites on offenses such as inappropriate use or awarding

H 11
computers, or sending personal emails; theft of state of public benefits.

Priority Investigations of
System Employees

resources, such as computers; and even performing
stakeouts in system parking lots to catch employees using illegal substances.
Historically, OIG even spent time investigating lunches stolen from office
refrigerators, though these investigations were discontinued under the
current OIG administration.

While certainly wrong and inexcusable, these issues likely happen at every
state agency, where managers address them, and if needed, refer them to
local law enforcement. HHS has an OIG because of its unique position
providing direct care to vulnerable people, such as in state hospitals and
state supported living centers, and to ensure the integrity of public assistance
programs. However, OIG cannot break its data into categories to show
which types of investigations it spends its time on. The table below shows
that OIG investigates most of the complaints it receives, ranging from
83 to 92 percent in the past three years, declining to investigate very few
allegations of employee misconduct. Given the state’s limited resources,
narrowing OIG’s focus and scope to the most pressing issues would enable
OIG to focus on its high priority complaints.

OIG Employee Investigations, Excluding State Institutions

FYs 2011-2013

Fiscal | Number | Investigations | Percent | Investigations Percent

Year | Received Opened Opened* Completed Completed* Summary of Disposition
Substantiated — 102

2011 654 600 92% 521 80% Unsubstantiated — 419
Closed, No Investigation — 54
Substantiated — 122

2012 928 780 84% 805 87% Unsubstantiated — 653
Closed, No Investigation — 166
Substantiated — 132

2013 801 665 83% 758 94% Unsubstantiated — 626
Closed, No Investigation — 139

* Data does not necessarily reflect cases from the same year. Many cases may cross over years.
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OIG has seen only
modest results
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administration,
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program is a

questionable fit.

Child fatality investigations. OIG also investigates the actions of DFPS’
caseworkers and their supervisors to determine whether these individuals
properly followed policy and applicable laws in cases resulting in a child’s
death. OIG’s investigations are not well defined in their nature or scope;
investigators look for missteps by investigating anything from policy
violations to criminal offenses by caseworkers, even opening child fatality
cases in which DFPS had no prior history.

OIG has conducted over 200 investigations to determine if DFPS employees
acted appropriately in child fatality cases. Two indictments have resulted
to date, both of which originated from outside sources and not from OIG’s
now standard reviews of caseworker actions. Certainly, OIG’s independent
investigation of allegations of DFPS employees’inappropriate or criminal
actions involving a vulnerable child or adult provides needed accountability
in these difficult matters. However, given the modest results from these
more routine investigations, OIG’s time would be better spent focusing on
referrals with more serious allegations of employee misconduct, instead of
looking at every case regardless of the merits. DFPS and external entities
already have a series of review processes to evaluate individual errors and
systemic problems that could contribute to these tragic deaths.

In cases when OIG does investigate child fatalities, OIG should develop
procedures to outline investigative roles and responsibilities to avoid
duplication of effort. DFPS staff are unaware of OIG’s procedures or
scope of its investigation, contributing to a sense of confusion and anxiety
in what is already an emotional and stressful situation. In comparison,
OIG has developed procedures to guide its actions in complaints related
to potential abuse, neglect, and exploitation in state hospitals and state
supported living centers.’? DFPS staft also expressed concern about not
having the opportunity to review OIG draft reports to point out errors,
as such reports may become part of the record in a criminal proceeding.

The Health Insurance Premium Payment program would fit better with
Medicaid. The Health Insurance Premium Payment program reimburses
a Medicaid-eligible person or family for commercial insurance premiums
when costs are less than the cost of Medicaid services. These clients often
access additional Medicaid services, such as long-term services and supports,
beyond acute care services provided by commercial insurance plans. In
fiscal year 2013, the program covered 9,038 clients with Medicaid eligibility
and was supported by one HHSC staff person.

'The Health Insurance Premium Payment program operated under the
direction of the Medicaid director until the program was transferred to
OIG after HHS system consolidation in 2003. OIG’s focus is not on
program administration, but rather investigations and recoveries, making
this program a questionable fit. Separated from Medicaid, OIG has a less
direct forum for seeking program changes, such as remedying a statutory
provision that prohibits individuals in the program from participating in
Medicaid managed care. The intent of this provision was to make sure
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the program did not pay premiums to two different insurers, and dates to
2001 when managed care was limited in scope.’»'* Today, most adults
in Texas’ Medicaid program must enroll in managed care, with planned
expansions to include various Medicaid services for more populations.
'The statutory prohibition on enrollment of Medicaid clients in both the
Health Insurance Premium Payment program and managed care creates a
problem, as employer-based insurance programs do not provide long-term
services and supports critical for many program participants.

Although a link exists between OIG’s administrative identification of
third-party insurance payers and the Health Insurance Premium Payment
program, the program bears a more important connection to Medicaid
services operated by HHSC’s Medicaid staft. As the state is moving toward
delivering long-term services almost entirely through managed care, the
Medicaid program is a better fit to address this disconnect, preventing
program participants from receiving the cost-effective delivery of a full
range of needed services. Separation from Medicaid’s program staft lessens
the opportunity to integrate the program more seamlessly with Medicaid
operations to better serve clients.

e Cost report reviews are split between OIG and HHSC. HHSC'’s rate
analysis department uses reviews of cost reports to determine whether
its Medicaid reimbursement rates, primarily for providers of long-term
services and supports, appropriately reflect providers’ costs, and to determine
providers’ compliance with legislatively required rate enhancements for
attendants and nursing facility staff providing direct care to clients. OIG’s
responsibility for reviewing cost reports began after the HHS system
consolidation. In recent years, because of increasing numbers of cost
reports, fewer resources, and the scope of audits and reviews undertaken,
OIG has been unable to address all cost reports collected. Rate analysis
staff review cost reports not audited or reviewed by OIG, estimating that,
tor 4,600 reports covering fiscal year 2012 costs, its staft reviewed about 60
percent while OIG audited or reviewed the remaining 40 percent. Rate
analysis completes its reviews with about 17 staft whose duties involve
other functions, compared to the 64 staff OIG uses to perform either a desk OIG uses 64 staff
review or full, formal audit, the latter of which is not necessarily required
to effectively determine report accuracy.

to perform desk
reviews or full

Other than workload concerns, no strong philosophical reason exists for audits of its share
dividing cost report reviews and audits between the rate analysis department of cost reports.

and OIG. OIG, with its primary interest in waste, fraud, and abuse, does
not need to be preparing auditing reports for another division whose
purpose is to set rates and ensure compliance with rate enhancements.

e Single audit report reviews do not fit in OIG’s mission. The federal
government requires recipients of more than $500,000 in federal assistance
to prepare a single audit report.”® In a typical scenario, an HHS system
agency, such as the Department of State Health Services, receives federal
assistance funding and passes it to a subrecipient, such as a local mental
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health authority, to provide a service. Since consolidation, OIG has reviewed
subrecipients’reports for HHS system agencies to ensure that the format
and content meet federal standards and are without obvious mistakes; the
entity submitting the report is financially viable; federal funds have been
expended and reported properly; and required statements are disclosed.
In fiscal year 2013, OIG performed 481 of these reviews and currently
dedicates about five staff to the effort.

Again, with its mission to seek out and prevent fraud, waste, and abuse,
and recover improperly spent funds to the maximum amount possible,
OIG is not a good fit for this function. These reviews return no misspent
money to the state. In addition, single audit reports do not require the
review of auditors or personnel independent of the HHS program funding
subrecipients.

Responsibilities to intermediate care facilities would be better placed
at DADS. State rules authorize the Department of Aging and Disability
Services (DADS) to monitor trust funds of clients in intermediate care
facilities and refer a program provider to OIG for audit if deemed necessary.™®
OIG reviews clients’ trust funds and income applied to the client’s cost
of care when a facility changes hands or closes. OIG allocates about four
staft to these audits and completed seven reports in fiscal year 2013, down
from 15 reports in fiscal year 2012. 'This function also does not fit with
OIG’s primary mission of finding and preventing fraud, waste, and abuse.

OIG should better define its role in managed care. OIG has not clearly
defined its role for overseeing fraud in managed care or overseeing managed
care organizations’special investigative units. OIG’s work is still primarily
tocused on fee-for-service, but is moving progressively into managed care
claims, as 90 percent of clients and claims will likely be in managed care

by 2017.

Federal law requires Medicaid managed care organizations to have a
mandatory compliance plan designed to guard against fraud and abuse,
which state law envisions through creation of special investigative units.!’
Special investigative units, while subject to periodic OIG audit, receive
no regular oversight to ensure managed care organizations enforce their
plan to prevent and reduce fraud and abuse, and they are not trained in
advanced investigative tactics. By not providing regular oversight, OIG is
missing a tool for expanding the office’s reach. For example, when OIG
discovers a new trend in fraudulent activity, OIG could rely on the special
investigative units to quickly determine the prevalence of such fraud in
the managed care organization and help stop it.

OIG has also not defined its role versus special investigative units for
provider investigations beyond requiring special investigative units to report
fraud claims that exceed $100,000.' Because managed care organizations
can only see within their own organization, OIG is well positioned to
keep investigating providers that participate in more than one managed
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care organization. However, such role distinctions have not been clearly
defined, and both OIG and managed care organizations would benefit
from clarity of roles and responsibilities.

OIG’s methods of communicating and sharing information need
improvement.

OIG’s role in the HHS system requires a difficult balance. On the one hand,
OIG’s mission requires a reasonable amount of independence to enforce
against fraud, waste, and abuse in the system, including potential criminal
investigations within HHS system agencies. On the other hand, OIG needs
to work collaboratively with providers to help prevent fraud, waste, and abuse
before it happens, and with HHS system agencies to get a clear understanding
of system programs and share insights for improving these programs. Despite
recent improvements in this area, OIG has not yet achieved an optimum balance,
needing more attention on the side of communication and collaboration.

e Deficiencies in training. Training is essential for OIG staff, especially to
understand complicated HHS system programs. Beyond Sunset staft’s own
observations, both stakeholders and various HHS program staft suggest
that OIG staft are not familiar enough with the programs they audit
or investigate. OIG indicates that formal, ongoing training specifically
covering the operation of HHS system programs, such as Medicaid,
does not occur systematically. OIG relies primarily on large reference
documents such as the 1,800-page 7exas Medicaid Provider Procedures
Manual or the 320-page Texas Medicaid and CHIP in Perspective, some
high-level PowerPoints, and various rules, policies, and procedures to train
its auditors and investigators. These documents are important, but do not
replace more hands-on training by experts. Potential training resources sit
untapped around the HHS system in the stafts running HHS programs.
HHSC Medicaid staft, for example, have offered to help train OIG staff,
but OIG has not taken them up on this offer.

OIG has also not taken advantage of cross-training opportunities across
its divisions and programs. For example, OIG does not investigate fraud,
waste, or abuse across separate public assistance programs because separate
funding sources for each program would require timesheets to properly
document program resources. Lack of some cross-trained staft across
provider and client investigations — currently structured as separate
administrative sections — similarly reduces the enforcement division’s
ability to identify fraud, waste, and abuse across providers and clients.
OIG’s newest fraud identification system, Torch, which specializes in
identification of relationships across programs, providers, and clients
presents additional challenges to OIG’s ability to adjust to effectively
prosecute these fraud rings.

e Poor communication. Interviews with HHS system personnel, providers,
and others indicate OIG does not communicate important information or
procedures effectively within or outside the HHS system. In November

Stakeholders
and Sunset
staff observed
that OIG is
not familiar
enough with
the programs
it audits or
investigates.
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2006, the State Auditor’s Office pointed out similar concerns to some
of the examples noted below.” The size of the Medicaid program, with
expenditures of more than $24.2 billion in fiscal year 2013, particularly
argues for HHS system components and providers to work together well
to protect taxpayer dollars and ensure quality services to clients. However,
communication is a two-way street; action is needed from both OIG and
HHSC to improve collaboration between the divisions. The following
material highlights two areas where information sharing has been lacking.

Unshared trend information to inform policy changes. OIG, as the primary
investigator and auditor of the Medicaid program, is positioned to identify

trends pointing to fraud, waste, and abuse and need for program policy
changes. However, OIG does not provide, in any formal sense, information
gleaned from these sources to Medicaid staft. While OIG provides feedback
on changes proposed by the Medicaid program through the Benefits
Management Workgroup process, OIG does not have a reciprocal process
to proactively share trend information and self-initiated suggestions for
policy improvements to curb fraud. The Medicaid program lacks insight
into problem areas that OIG is positioned to highlight, reducing the
program’s effectiveness in changing policy to fix problems and prevent
them in the future.

No systematic fraud prevention efforts. OIG has emphasized programs
to detect fraud, waste, and abuse affer they occur, but has not developed a
systematic, planned approach to focus educational efforts on prevention,
perhaps out of concern of giving away its approach for combatting fraud.

Such training could promote compliance and help prevent fraud, waste,
abuse, and certainly errors, by educating providers on Medicaid policies and
procedures and changes coming in these policies, clarifying standards used
to judge appropriate decisions in difhicult areas such as determining medical
necessity for services, and identifying common areas for mistakes. Prevention
and education efforts could improve provider performance in complying
with standards and requirements for such matters as documentation and
medical necessity. Such efforts could also improve OIG’s relationship
with providers by establishing cooperation and interaction with provider
communities in non-investigative settings. OIG currently provides trainings
or presentations on fraud prevention only upon request. An effective fraud
prevention effort could save the state resources by reducing fraud on the
front end, requiring less staft to chase fraud after it occurs and easing
investigative processes when they do occur.

Lack of transparency in OIG processes and activities. OIG’s website
offers information for the public and providers covering basic functions
of concern to them, but this information is scanty and difficult to locate.
In addition, the site’s search function is inoperable; a search for the word
“fraud” returns no results. The site also does not include publicly available
final reports or audits, nor does it post OIG policies and procedures. In
contrast, DFPS posts detailed policies and procedures for a variety of their
programs, including programs aimed at protecting adults and children
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and describing investigative procedures to be followed when necessary.?
'The Office of the Comptroller offers detailed procedures for many of its
functions, including audit sampling and extrapolation methodologies for
use in tax audits.’? Such little information on OIG’s website makes it
difficult for the public and providers to understand OIG’s functions, scope,
procedures, and providers’ rights for appeal.

OIG’s structure results in blurred accountability and little
oversight of effectiveness in accomplishing its fraud, waste,
and abuse mission.

e Unclearaccountability. The structure for oversight of OIG does not clearly
portray to whom OIG is ultimately accountable. While the governor
appoints the inspector general, statute sets out OIG as a division of
HHSC.? In practice, OIG operates independently as an administrative
attachment to HHSC, reporting to the governor and not to the executive
commissioner. While the governor’s appointment authority provides for
accountability and oversight of OIG on paper, the governor’s incredible
scope of duties running the state leave little time for day-to-day oversight
of OIG. As a comparison to other OIGs within state government, the
HHSC OIG is the only one that does not answer to either a board or a
division underneath an executive director.?®

The HHSC OIG
is the only one
in Texas not
answering to a
Not having OIG report to the executive commissioner could jeopardize board or agency

HHSC’s compliance with the single state agency requirement and could director.

put federal funds at risk. Federal law requires that the Medicaid agency
may not delegate the authority to supervise the state plan, including
investigation of fraud, waste, and abuse, outside of a single state agency.**
HHSC is the single state agency for administration of Medicaid in Texas.”
In contrast, the Medicaid fraud control unit, which Texas houses in the
Attorney General’s Office, has a federal mandate to exist separate and
distinct from the Medicaid agency.?

e Little oversight to ensure effective performance. The harm of this
structural arrangement is a lack of oversight to ensure OIG is efficiently
and effectively accomplishing its mission to combat fraud, waste, and
abuse. As highlighted earlier in this issue, OIG’s prevention efforts are
minor and ad hoc at best; the agency lacks transparent processes and data
to show efhiciency of process or effectiveness; has limited outcomes; and
lacks basic management practices such as decision-making guidelines and
a case management system that provides metrics to inform management
decisions. This frustrates OIG’s ability to ensure purposeful allocation of
resources to get the highest return for the state. The risk for the Legislature
is not getting its expected return in dollars recovered for fraud, waste,
and abuse. Within the last several years, the Legislature has made big
investments in sophisticated tools to identify fraud and hiring staff to
investigate it. However, additional staft and tools in no way translates to
recovery or avoidance of fraud if OIG does not have the processes in place
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to prosecute those findings. Ultimately, what is at stake is faith and trust
that OIG is actually making a difference in ensuring the integrity of the
state’s public assistance programs. More specific issues related to OIG’s
cost-recovery efforts are below.

Questionable return on investment. Cost-recovery data from OIG does
not show that the state is receiving an appreciable return on its investment
in OIG. Specific to Medicaid provider investigations, OIG reports that
it identified $1.1 billion in Medicaid provider overpayments in fiscal

years 2012 and 2013, but only $5.5 million in provider overpayments was

OIG has only collected in that period of time. Overall, almost 80 percent of OIG’s $273
collected $5.5 million total money recovered in fiscal year 2013 came from third-party
million in the liability collections, a data-matching function for other insurance payers
same period that is not related to fraud, waste, or abuse and that, in many states, is
it identified housed within the Medicaid program, not an OIG. Minus third-party
$1.1 billion in liability figures, OIG’s cost-recovery efforts struggle to recover OIG’s costs,
overpayments. and the significant increase in OIG’s budget for fiscal year 2014 will only

exacerbate this difficulty. Certainly, OIG benefits the state by deterring
wrongdoing and encouraging compliance, but the tremendous investment
begs the question of what the state gets, or could get, in return.

Incentives may not encourage recovery of dollars. OIG’s performance

measures may unintentionally create a perverse incentive for OIG to focus
on dollars identified instead of avoided or recovered. Focusing on a dollar
amount of fraud identified, not substantiated or recovered, could incentivize
OIG to apply a harsh, exaggerated approach, such as to penalize providers
tor paperwork mistakes and extrapolate those errors to millions of dollars,
in an effort to appear to be effectively combatting fraud. If applied in an
overzealous manner, focus on dollars identified can be to the detriment
of actual monetary recoveries because providers go out of business or stop
providing services to Medicaid clients without ever being found to have

engaged in fraud.

Recommendations

Change in Statute

10.1 Remove the gubernatorial appointment of the inspector general and require the
executive commissioner to appoint and directly supervise the inspector general.

'This recommendation would remove the one-year gubernatorial appointment of the inspector general
and require the inspector general to serve at the pleasure of and report directly to the executive
commissioner, who is a gubernatorial appointee. The executive commissioner would maintain full
oversight responsibility for OIG’s functions. This recommendation would remove any questions about
the executive commissioner’s authority and make the executive commissioner clearly accountable for
OIG’s performance, as is common in other state offices of inspector general.

In cases in which OIG perceives a conflict of interest in reporting to the executive commissioner, such
as related to an employee investigation of a high-ranking official, or if OIG receives criminal allegations
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involving the executive commissioner, OIG would refer those allegations to the Texas Rangers for
investigation through the same mechanisms that are available to other state agencies.

10.2 Require OIG to undergo special review by Sunset in six years.

Given the lack of data to fully evaluate OIG’s performance, especially related to investigations, this
recommendation would subject OIG to a special review by the Sunset Advisory Commission in six
years, with agencies with a Sunset date of 2021. This recommendation subjects OIG to review, but not
abolishment, as OIG does not have its own Sunset date. Within six years, OIG should have a case
management system and the ability to track data to better illustrate its overall performance and the
effectiveness and efficiency of its processes.

10.3 Require OIG, by rule, to establish prioritization and other criteria to guide its
investigation processes.

'This recommendation would require that OIG develop criteria, by rule, for opening a case, and, once
opened, for prioritizing cases to help manage workload efficiently across the agency. Provider cases
should, at a minimum, be prioritized by highest potential for recovery or risk to the state through volume
of billings, history of noncompliance, or identified fraud trends. Client cases should, at a minimum, be
prioritized by highest potential for recovery balanced with federal timeliness requirements. Internal
affairs investigations should prioritize allegations presenting the most serious threat to resident or patient
safety or risk to program integrity, such as amount or scope of fraud, waste, and abuse activities.

'This recommendation would also require OIG to establish, in rule, criteria to guide field investigators
in closing cases that are not worth pursuing through a full-scale investigation. This recommendation
also directs OIG to widely communicate this policy to staff and train its field investigators on what
warrants pursuing or closing a case.

10.4 Require OIG to complete Medicaid provider preliminary investigations within 45
days and full investigations within 180 days.

'This recommendation would require OIG to complete preliminary investigations in its Medicaid provider
investigations division within 45 days after the complaint or referral is received. In cases of suspected
Medicaid fraud, this preliminary investigation would provide time for OIG to determine whether to refer
the matter to the Medicaid fraud control unit for criminal prosecution. Further, OIG should complete
tull-scale investigations within 180 days, starting from the time the preliminary investigation ends and
a full-scale investigation begins, and ending when the case is referred to the sanctions division of OIG.
If an investigation exceeds the 180 day limit, OIG would be required to provide notice to the provider.
'The notice must include an explanation of the reason why the investigation has not been completed,
unless the notice would jeopardize an investigation. As a management action, OIG should establish a
performance measure, incorporating the timelines above, for full resolution of its cases.

10.5 Require OIG, by rule, to establish criteria for scaling its enforcement actions for
Medicaid provider investigations to the nature of the violation, including penalties.

This recommendation would require OIG to establish, in rule, criteria to use when determining enforcement
and punitive actions for providers who have violated state law, program rules, or the Medicaid provider
agreement. Provider violations should be categorized and scaled to the nature of the violation, including
additional penalties, taking into account factors such as the prevalence of errors, the seriousness of the
violations, the financial or other harm to the state or clients resulting or potentially resulting from the
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errors, and mitigating factors. For example, clerical errors or inadequate documentation would likely
result in a low level of recoupment, but not performing a service at all or performing a service that is not
medically necessary would likely result in full payment recoupment for those services. The criteria must
include a specific list of potential penalties and amounts, such as for fraud or other program violations.
In situations where OIG finds patterns of errors resulting from inadequate or lacking documentation,
OIG could use its existing penalty authority to assess additional fines, including fraud in cases in which
OIG finds gross negligence on the part of the provider.

While adopting criteria will help OIG make consistent, fair decisions, the criteria should not be used
as a one-size-fits-all approach; OIG would maintain flexibility in determining the most appropriate
sanction for each violation, based on the factors above. Publicly adopting criteria to offer guidance to
OIG staft would help ensure fair and consistent treatment of providers, provide the public with the
opportunity to comment on the development of the criteria, and educate providers by allowing them
to better understand the potential consequences of violations, while also ensuring that the state gets
money back when providers inappropriately bill the state.

10.6 Require OIG to conduct quality assurance reviews and request a peer review of
sampling methodology used in its investigative process.

'This recommendation would require OIG to independently review aspects of its investigative process,
including sampling and extrapolation of Medicaid provider records, by staff not directly involved with
an investigation. Such a quality assurance review will help ensure aspects of the investigative process
are performed in accordance with professional standards and ensure the integrity of the process. As a
management recommendation, OIG should formally request the Association of Inspectors General,
or a comparable resource, to conduct a peer review of OIG’s sampling techniques according to the
Association’s standards laid out in the Principles and Standards for Inspectors General, commonly called

the Green Book.

10.7 Define OIG’s role in managed care, including strengthened oversight of special
investigative units.

'This recommendation would define OIG’s role in managed care to include:
e investigating fraud, waste, and abuse within managed care organizations, including regular audits;
e investigating fraud, waste, and abuse across managed care organizations;

e establishing minimum requirements, providing training and regular oversight for, and approving
fraud, waste, and abuse plans for managed care organization special investigative units;

e defining in rule, the investigative role of OIG versus a special investigative unit, including OIG’s role
reviewing special investigative unit findings; investigating cases that exceed $100,000 in overpayments;
and investigating providers enrolled in more than one managed care organization;

e cvaluating statewide fraud, waste, and abuse trends across the Medicaid system and communicating
those trends to special investigative units to determine their prevalence; and

e assisting managed care organizations in other circumstances related to fraud, waste, and abuse as

needed.
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RESPONSES TO IssuE 10

Health and Human Services Commission Overall Response to Issue 10

HHSC believes a strong OIG is critical to operating the system’s vital health and human services
programs and protecting the state against fraud, waste, and abuse. In response to Sunset staft’s
findings, HHSC has taken steps to identify and resolve deficiencies outlined in the report. The
Executive Commissioner recently established an audit team to conduct a management review of
OIG to ensure its policies and processes are fair, effective, and clearly communicated to providers.
It is the agency’s belief that this special review of OIG will correct many of the issues identified
by Sunset staft and reinforce the state’s efforts to eliminate fraud, waste, and abuse in the health
and human services system. (Kyle Janek, M.D., Executive Commissioner — Health and Human
Services Commission)

Recommendation 10.1

Remove the gubernatorial appointment of the inspector general and require the
executive commissioner to appoint and directly supervise the inspector general.

Health and Human Services Commission Response to 10.1

'The agency supports efforts to clarify roles and increase accountability. Ultimately, the legislature
and the Governor will make a decision regarding the reporting structure that serves the best
interest of Texans. (Kyle Janek, M.D., Executive Commissioner — Health and Human Services
Commission)

Office of Inspector General Response to 10.1

OIG agrees with the Sunset goal of accountability, integrity and effective operation of the office.
In 2003 the Legislature, via HB 2292, established the reporting structure of the OIG and the
reporting structure is the same as the executive commissioner. The oversight for the IG is
provided by the Governor’s office and the Legislature. The IG is also accountable to the HHSC
council and citizens of the State of Texas. Whichever structure the Legislature implements the
OIG believes independence has to be its core. (Douglas Wilson, Inspector General — Health

and Human Services Commission, Office of the Inspector General)

For 10.1

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Audrey Efseroft, Dallas
Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington
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Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Fread Houston, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin

Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.1
Jim Black, Founder — Angel Eyes Over Texas, Humble

Carlos Higgins, Chair — Legislative Action Committee, Texas Silver-Haired Legislature, Austin

Modifications

1. Provide for the HHSC Office of the Inspector General to be an autonomous organization
that is not under HHSC, under the Office of the State Comptroller so that it can act
without influence of HHSC and therefore impartially into both internal investigators with
the Commission and external investigations of Medicaid providers and contractors.

Gregory Ewing, President — Texas Dentists for Medicaid Reform
Lee Spiller, Executive Director — Citizens Commission on Human Rights, Austin

2. Provide for the Inspector General to be appointed by the Senate Health and Human Services
Committee or a House legislative body rather than the Executive Commissioner of HHSC
or the Governor. (Gregory Ewing, President — Texas Dentists for Medicaid Reform)

3. Require a proper vetting of the leadership of OIG, both the Inspector and Director of
Enforcement; this could be done by a vetting committee including members of the medical,

dental, and legal communities as well as regular citizens. (Anthony C. Goodall — Goodall
& Davison, Austin)

4. Restructure OIG as a neutral entity not under HHSC or the Attorney General’s office.
(Juan D. Villarreal, President, Owner — Harlingen Family Dentistry, Harlingen)

Staff Comment: Federal law requires the single state Medicaid agency to perform program
integrity and fraud, waste, and abuse functions.
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Recommendation 10.2
Require OIG to undergo special review by Sunset in six years.

Health and Human Services Commission Response to 10.2

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.2

OIG supports the recommendation. (Douglas Wilson, Inspector General — Health and Human
Services Commission, Office of the Inspector General)

For 10.2

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

Fread Houston, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.2

None received.

Modification

5. Require OIG to undergo special review by the Sunset Commission in three years. (Dirk
B. LeFlore, RN, MHA, Vice President, Medical Review — Sava Senior Care Consulting,
LLC on behalf of Texas Medicaid Coalition, Atlanta, GA)
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Recommendation 10.3

Require OIG, by rule, to establish prioritization and other criteria to guide its
investigation processes.

Health and Human Services Commission Response to 10.3

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.3

OIG supports the recommendation. OIG is currently reviewing the existing policies and
procedures that govern how investigations are prioritized, and will determine the appropriate
places to reference the policy in rule to afford the office the flexibility and nimbleness necessary
to keep pace with technology and other developments in the field. OIG placed criteria in rule
for Medicaid provider investigations in accordance with SB 1803. The OIG agrees that current
rules can be strengthened. Because the OIG has implemented investigative initiatives in Medicaid
provider investigations for the past three years, the priorities for provider investigations were
determined prior to each fiscal year. OIG will do a better job of documenting the investigative
priorities to include the research, data mining and data analytics conducted to determine the
priorities. (Douglas Wilson, Inspector General — Health and Human Services Commission,

Office of the Inspector General)
For 10.3

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Aaron Setliff, Director of Policy — Texas Council on Family Violence, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin
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Against 10.3

None received.

Modification

6. Work with education and institutional partners who have been involved with disproportionality
and disparities in establishing criteria for cases. (Ebony Hall, Chair — Tarrant County
Disproportionality and Disparities Advisory Council, Arlington)

Recommendation 10.4

Require OIG to complete Medicaid provider preliminary investigations within
45 days and full investigations within 180 days.

Health and Human Services Commission Response to 10.4

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.4

OIG supports this recommendation. As evidenced from the three-year average completion
time for FY 2013, OIG still has a case backlog to work through that will impact the 180-day
goal. The cases completed in FY 2013 included cases that were opened in FY 2004, 2005, 2006,
etc. Once the backlog of cases has been worked the timeframes should be viable. Any standard
should have some flexibility to account for difficult and more complex cases. For example, cases
requiring medical review will be impacted by the availability of consultants. (Douglas Wilson,
Inspector General — Health and Human Services Commission, Office of the Inspector General)

For10.4

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin
Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin

Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin
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Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.4

None received.

Recommendation 10.5

Require OIG, by rule, to establish criteria for scaling its enforcement actions for
Medicaid provider investigations to the nature of the violation, including penalties.

Health and Human Services Commission Response to 10.5

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.5

'The OIG is unaware of any state or federal agency with similar program integrity functions that
has criteria for scaling provider overpayments. It is possible to scale other enforcement actions,
for example the time period of a discretionary exclusion. The concept of scaling violations in
a licensing environment may be common as that appears to be the parallel drawn by Sunset.

Historically, penalties are assessed in program integrity if the actions of the provider are so
egregious as to suggest something in addition to recovery of the overpayment is warranted, or if
the violations identified are not recoverable violations but are instead repeat findings from prior
investigations or audits that have not been corrected. OIG supports the idea of strengthening
criteria for scaling penalties and other enforcement actions that do not involve overpayments.

OIG is already soliciting input from other states and the federal government for any such criteria
that may exist in rule or statute and will ensure any criteria adopted does not violate federal
law and jeopardize federal funding. (Douglas Wilson, Inspector General — Health and Human
Services Commission, Office of the Inspector General)

Staff Comment: OIG makes a distinction in how it views criteria for scaling penalties and
other enforcement actions, which it supports, and criteria for scaling provider overpayments,
which it questions. In scaling provider overpayments, however, federal regulations give OIG
the flexibility to “deny use of funds and matching credit for a// or part of the cost” of an activity
that is not in compliance the Medicaid program. 45 CFR 92.43(a)(2)(emphasis added). This
flexibility gives discretion to recoup a partial amount when a provider performs a reimbursable
level of service but also has non-fraudulent clerical or documentation errors. Criteria for scaling
overpayments, just like criteria for scaling enforcement actions, provide needed objectivity to
ensure fairness and consistency that is lacking in a process that relies on staft’s memory of past
cases or the negotiating skills of providers, as inevitably occurs in the absence of such criteria.
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For 10.5

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin
Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin

Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.5

None received.

Recommendation 10.6

Require OIG to conduct quality assurance reviews and request a peer review of
sampling methodology used in its investigative process.

Health and Human Services Commission Response to 10.6

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.6

OIG supports the recommendation to conduct quality assurance (QA) reviews and will collaborate
with the Association of Inspectors General (AIG), the SAO and other investigative agencies to
develop a QA process. OIG is not aware of any agency that has conducted a peer review of its
sampling methodology, since any concerns with the validity of sample results would be adjudicated
during a hearing or trial. OIG will, however, work with the AIG to create and implement a
peer review of sampling processes and protocols. (Douglas Wilson, Inspector General — Health
and Human Services Commission, Office of the Inspector General)
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For 10.6

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

Fread Houston, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.6

None received.

Modification

7. Integrate representatives from the Texas Disproportionality and Disparities Advisory
Council or a similar community group to assist in the peer review process. (Ebony Hall,
Chair — Tarrant County Disproportionality and Disparities Advisory Council, Arlington)

Recommendation 10.7

Define OIG’s role in managed care, including strengthened oversight of special
investigative units.

Health and Human Services Commission Response to 10.7

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.7

OIG supports this recommendation and will work with the Medicaid/CHIP Division to coordinate
the role each will play in managed care, to include OIG’s involvement with special investigative
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units. (Douglas Wilson, Inspector General — Health and Human Services Commission, Office
of the Inspector General)

For 10.7

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin
Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.7

None received.

Recommendation 10.8

Remove the prohibition on participation in both the Health Insurance Premium
Payment program and Medicaid managed care.

Health and Human Services Commission Response to 10.8

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.8

OIG supports this recommendation. (Douglas Wilson, Inspector General — Health and Human
Services Commission, Office of the Inspector General)

For 10.8

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin
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John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin
Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.8

None received.

Recommendation 10.9

Allow OIG to share confidential drafts of investigative reports concerning child
fatalities with DFPS.

Health and Human Services Commission Response to 10.9

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.9

Sharing “confidential” drafts of investigative reports impairs independence in fact and appearance
and would not serve the objectives identified when OIG was asked to investigate the cases.
'The integrity of the investigative process is intact when the independent reviewer is allowed to
issue findings and recommendations without influence. If the Legislature determines that OIG
should continue reviewing child fatality cases OIG will work with the Legislature to ensure
independence is not impaired. (Douglas Wilson, Inspector General — Health and Human
Services Commission, Office of the Inspector General)

Staff Comment: The recommendation specifies that DFPS would not be entitled to change
conclusions in any shared drafts, but only to help ensure factual accuracy and to interpret DFPS

policy.
For 10.9
Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association

Gavin ]. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin
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Fread Houston, Austin
Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.9

None received.

Recommendation 10.10

Direct OIG to narrow its employee investigations to focus on high priority
allegations, such as those at state institutions and related to program integrity,
and develop guidelines for investigations of child fatalities.

Health and Human Services Commission Response to 10.10

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.10

OIG supports the recommendations to continue investigations within state institutions. OIG
also supports the recommendation of continuing to investigate allegations related to program
integrity. Current allegations received involve the misuse or defrauding of state benefit programs,
complaints involving the misuse/abuse of state equipment, loss of or stolen state assets, misuse
of taxpayer dollars and other violations by state employees that may place others at risk of harm,
threats or danger.

OIG will not continue reviewing child fatality cases beyond the current fiscal year unless the
Commissioner or the Legislature requests our continued involvement in an ongoing or case-by-
case basis. OIG began these investigations at the request of the former Commissioner, and OIG
involvement provides an independent review of the handling of the case with recommendations
and risk findings for management in an effort to bolster DFPS processes and identify areas of
improvement. (Douglas Wilson, Inspector General — Health and Human Services Commission,

Office of the Inspector General)

Staff Comment: The recommendation specifies that OIG would no longer investigate general
misconduct, such as misuse of state property, which can be handled by an agency manager or
referral to local law enforcement, as is the case for other state agencies. The report does not
recommend that OIG discontinue all reviews or investigations of child fatality cases — only that
it use discretion in determining which cases warrant OIG’s involvement, rather than regular
review of each case.
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For 10.10

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

Fread Houston, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.10

Lee Spiller, Executive Director — Citizens Commission on Human Rights, Austin

Modification

8. Require OIG to provide prompt notification to any provider who may be negatively impacted
by suspected fraud that OIG uncovers involving a state agency employee, including an OIG
employee. In addition, any payment holds must be released or timelines for settlement or
hearings must be tolled until the scope of the fraud has been reported and rectified. (Mark
Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin)

Recommendation 10.11

Direct OIG to actively take steps to improve training for its staff and communication
with HHS system programs and providers.

Health and Human Services Commission Response to 10.11

'The agency supports the recommendation and is currently working with OIG to provide additional
training for staff on HHSC programs. (Kyle Janek, M.D., Executive Commissioner — Health

and Human Services Commission)

Office of Inspector General Response to 10.11

SB 1803 required OIG to provide training to staff and OIG identified relevant, applicable
training for each distinct discipline and functional area of OIG over the past three years. OIG
staft has attended trainings at the U.S. Department Of Justice Medicaid Integrity Institute;
brought in two Inspector General Institute certification programs so auditors, investigators and
senior staft could be trained and certified by the AIG; sponsored several outside trainers and
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held internal trainings specific to job responsibilities; and in August 2014, OIG attended the
National Association of Medicaid Program Integrity Annual Conference in San Antonio. OIG
will continue to actively seek applicable training within budget constraints, and will continue to
seek cross-training opportunities and communication with HHSC program staff and providers.
OIG supports this recommendation and will survey staff to determine if there are additional
training needs that staff has not previously identified. (Douglas Wilson, Inspector General —
Health and Human Services Commission, Office of the Inspector General)

Staff Comment: While the training noted for OIG investigators and auditors is certainly
important, the recommendation focuses more on internal training on policies and operations of
the state-level HHS programs in which OIG staft are involved, internal policies and procedures
staft should follow in carrying out their functions, and basic business practices of the providers
they investigate.

For 10.11

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin
Fread Houston, Austin
Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin

Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.11

None received.

Sunset Member Modification

9. On November 12, Chair Nelson appointed a work group chaired by Senator Hinojosa and
including Senator Campbell, Representative Raymond, Representative Gonzales, and Dr.
Buckingham to consider modifications to Issues 10 and 11 related to the Office of Inspector
General in the Sunset staff report on the Health and Human Services System. The work
group recommends the following modification.
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e Add a management action to direct OIG, upon finding state employee fraud, including
OIG employees, to promptly notify any affected or harmed providers

(Senator Juan “Chuy” Hinojosa, Work Group Chair, Senator Donna Campbell, Representative
Richard Pefia Raymond, Representative Larry Gonzales, and Dr. Dawn Buckingham,
Members — Sunset Advisory Commission)

Modifications

10. OIG training should include providing insight into the audit process and providing
information that would support HHSC Family Violence Program staft. (Aaron Setliff,
Director of Policy — Texas Council on Family Violence, Austin)

11. Require OIG to improve communications with harmed providers if OIG uncovers that a
state agency employee, including an OIG employee, is suspected to have committed fraud.

‘These communications should be prompt and substantial. (Mark Vane — Gardere Wynne
Sewell, LLP on behalf of Dental Association for Underserved Children, Austin)

Recommendation 10.12

Direct HHSC and OIG to work together to transfer certain OIG functions to other
areas of the HHS system where they would fit more appropriately.

Health and Human Services Commission Response to 10.12

'The agency supports the recommendation. The Health Insurance Premium Payment program
is more closely related to other Medicaid programs and transferring this program to HHSC
would better integrate services for clients. The agency also agrees that review of cost reports
should be consolidated at HHSC; review of audit reports should be left to the health and human
services agencies that run the programs; and review of residents’ trust funds at intermediate care

facilities should be performed by DADS. (Kyle Janek, M.D., Executive Commissioner — Health

and Human Services Commission)

Office of Inspector General Response to 10.12

OIG supports the recommendation. (Douglas Wilson, Inspector General — Health and Human
Services Commission, Office of the Inspector General)

For 10.12

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
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John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

Fread Houston, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.12

None received.

Modification

12. Collect cost-report data every other year and develop a simpler cost report tool to collect
data necessary for HHSC to comply with its rate analysis requirements under the Medicaid
program. (Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin)

Recommendation 10.13

OIG should track basic performance measures needed to monitor the efficiency
and effectiveness of its investigative processes.

Health and Human Services Commission Response to 10.13

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.13

OIG has a robust performance data compiler (metrics system) that it maintains in an access
database that tracks more than 120 distinct metrics and performance indicators. The system is
antiquated and lacks ad hoc querying capabilities. The OIG is in the implementation stage of
a new case management system that was approved and funded last session by the Legislature
that will improve management information system capabilities greatly, and allow OIG to track
timeliness and measure efficiency and effectiveness more readily. (Douglas Wilson, Inspector
General — Health and Human Services Commission, Office of the Inspector General)

For 10.13

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
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John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin
Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 10.13

None received.

Recommendation 10.14

OIG should establish a formal plan for reducing its backlog and improving
inefficiencies in the process.

Health and Human Services Commission Response to 10.14

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

Office of Inspector General Response to 10.14

OIG supports the recommendation and is already working to eliminate the backlog. (Douglas
Wilson, Inspector General — Health and Human Services Commission, Office of the Inspector

General)
For 10.14

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin

Fread Houston, Austin

Maureen Milligan, President and CEO — Teaching Hospitals of Texas, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

HHSC and System Issues Staff Report with Final Results
Issue 10



Sunset Advisory Commission

July 2015

Against 10.14

None received.

Modification

13.

Authorize the individual appointed as Inspector General to delegate some responsibilities
and decision-making. (Gavin J. Gadberry, General Counsel —Texas Health Care Association,
Austin)

Modifications to Issue 10

14.

15.

16.

17.

18.

19.

20.

21.

Require the inspector general to be a peace officer. (Jim Black, Founder — Angel Eyes
Over Texas, Humble)

Place an immediate stay on all OIG cases and their legal proceedings pending external
review by another suitable agency. (Gregory Ewing, President —Texas Dentists for Medicaid
Reform, Harlingen)

Ensure HHSC conducts utilization review along functional lines/service delivery areas.
(Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice,
Austin)

Require the OIG to develop and post the criteria for being selected for a Utilization Review
audit. The OIG should also decrease the frequency of audits for Nursing Facilities that
have low error rates. The OIG should be focusing on Nursing Facilities that have high
error rates to prevent the fraud and abuse, which is at the core of the OIG’s mission. (Dirk
B. LeFlore, RN, MHA, Vice President, Medical Review — Sava Senior Care Consulting,
LLC on behalf of Texas Medicaid Coalition, Atlanta, GA)

Require HHSC-OIG to stop all MDS 3.0 Utilization Reviews until TAC 371.212 is
updated to reflect CMS RAI 3.0 Manual coding and documentation guidance. Additionally,
once the TAC is updated, HHSC OIG will conduct Utilization Reviews on MDS 3.0
assessments completed on or after the date the TAC is updated. (Dirk B. LeFlore, RN,
MHA, Vice President, Medical Review — Sava Senior Care Consulting, LLC on behalf of
Texas Medicaid Coalition, Atlanta, GA)

Require the OIG to notify and educate the Nursing Facility providers regarding upcoming
issues and begin the audit of those “issues” after the training date. (Dirk B. LeFlore, RN,
MHA, Vice President, Medical Review — Sava Senior Care Consulting, LLC on behalf of
Texas Medicaid Coalition, Atlanta, GA)

Require TAC requirements for responding to unfavorable Utilization Reviews and subsequent
appeal processes/timelines to be updated to reflect CMS’s appeal process. (Dirk B. LeFlore,
RN, MHA, Vice President, Medical Review — Sava Senior Care Consulting, LLC on behalf
of Texas Medicaid Coalition, Atlanta, GA)

Require OIG to develop and publish to Nursing Providers criteria for the sampling process.
(Dirk B. LeFlore, RN, MHA, Vice President, Medical Review — Sava Senior Care Consulting,
LLC on behalf of Texas Medicaid Coalition, Atlanta, GA)
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22. Require OIG to provide information to Providers regarding the OIG’s new fraud identification
tool called TORCH. (Dirk B. LeFlore, RN, MHA, Vice President, Medical Review — Sava
Senior Care Consulting, LL.C on behalf of Texas Medicaid Coalition, Atlanta, GA)

23. Require the Medicaid Managed Care Companies and the OIG present a formalized plan for
auditing purposes to the Nursing Facility Providers and communities. Prevent a duplication
of auditing services. Develop an error rate threshold, so that providers who are below the

set threshold will have fewer reviews than other providers with high error rates. (Dirk B.
LeFlore, RN, MHA, Vice President, Medical Review — Sava Senior Care Consulting, LLC

on behalf of Texas Medicaid Coalition, Atlanta, GA)

24. Provide due process to pharmacies audited by the OIG and not accused of Medicaid fraud
should be provided due process, including full civil discovery of the type allowed by the Texas
Rules of Civil Procedure, access to a SOAH evidentiary hearing, no vendor hold until full
exhaustion of appeals, and appeal of disputed audit results to the District Court de novo.

Craig Martens, Pharmacy Director — Pharmerica, Houston
Michael Wright, Executive Director — Texas Pharmacy Business Council, Austin

25. Require OIG to develop a Medicaid Fraud Dashboard and make it public. (Lee Spiller,

Executive Director — Citizens Commission on Human Rights, Austin)

26. Provide for all Medicaid beneficiaries to receive monthly statements so that beneficiaries
may note charges for services they did not receive and report Medicaid Fraud. (Lee Spiller,
Executive Director — Citizens Commission on Human Rights, Austin)

HHSC and System Issues Staff Report with Final Results
1 501" Issue 10



Sunset Advisory Commission July 2015

CommissioN DEcisioN oN Issue 10

(DECEMBER 2014)

'The Sunset Commission adopted all of the staff recommendations in Issue 10, as well as the Sunset
Work Group Modification 9 to Recommendation 10.11 for improving training and communication,
to direct OIG, upon finding state employee fraud, including by OIG employees, to promptly notify
any harmed providers.

FINAL RESuLTS ON IssuE 10

(Jury 2015)

Legislative Action — S.B. 207

Recommendation 10.1 — The Legislature did not adopt the provision to remove the gubernatorial
appointment of the inspector general and require the HHSC executive commissioner to appoint and
directly supervise the inspector general. Instead, Senate Bill 207, the Office of Inspector General
(OIG) Sunset bill, adds language clarifying the roles and relationships between the executive
commissioner and inspector general. The Legislature also added a provision requiring OIG to report
quarterly to the executive commissioner, the governor, and the Legislature, on OIG’s activities and
performance, fraud trends identified by the office, and recommendations for policy changes. OIG
must publish these reports on its website.

Recommendation 10.2 — Senate Bill 207 requires OIG to undergo special review by Sunset in 2021.

Recommendation 10.3 — The bill requires OIG, by rule, to establish prioritization and other criteria
to guide its investigation processes.

Recommendation 10.4 — The bill requires OIG to complete Medicaid provider preliminary
investigations within 45 days and full investigations within 180 days.

Recommendation 10.5 — The bill requires OIG, by rule, to establish criteria for scaling its enforcement
actions for Medicaid provider investigations to the nature of the violation, including penalties.

Recommendation 10.6 — Senate Bill 207 requires OIG to conduct quality assurance reviews and
request a peer review, by the Association of Inspectors General or an equivalent organization, of the
sampling methodology used in its investigative process. The Legislature added a requirement for
OIG to include, with written notice of a proposed recoupment of overpayment, information relating
to the extrapolation methodology used to determine the amount of the overpayment.

Recommendation 10.7 — The bill defines OIG’s role in managed care, including strengthened
oversight of special investigative units and increased training for OIG and HHSC staft.
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Recommendation 10.8 — 'The bill repeals the prohibition on participation in both the Health
Insurance Premium Payment program and Medicaid managed care.

Recommendation 10.9 — Senate Bill 207 allows OIG to share confidential drafts of investigative
reports concerning child fatalities with DFPS.

Management Action

Recommendation 10.10 — Directs OIG to narrow its employee investigations to focus on high
priority allegations, such as those at state institutions and those related to program integrity, and to
develop guidelines for investigations of child fatalities.

Recommendation 10.11 as modified by the Sunset Commission — Directs OIG to actively take
steps to improve training for its staft and communication with HHS system programs and providers.
Also directs OIG to promptly notify any harmed providers upon finding that a state employee,
including an OIG employee, is suspected to have committed fraud.

Recommendation 10.12 — Directs HHSC and OIG to work together to transfer certain OIG
functions to other areas of the health and human services system where they would fit more
appropriately.

Recommendation 10.13 — OIG should track basic performance measures needed to monitor the
efficiency and effectiveness of its investigative processes.

Recommendation 10.14 —OIG should establish a formal plan for reducing its backlog of Medicaid

provider investigations and for improving inefficiencies in its investigative process.
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Issur 11

Credible Allegation of Fraud Payment Hold Hearings Do Not Achieve
the Law’s Intent to Act Quickly to Protect the State Against Significant
Cases of Fraud.

Background

A payment hold is an administrative and enforcement tool used by the Office of Inspector General (OIG)
to stop the flow of Medicaid payments from the state to a provider. Since OIG was first established, it
has been authorized to place payment holds under the state Medicaid program to compel production
of records or in circumstances involving fraud or wilful misrepresentation.” A new spin on the payment
hold came in 2011 under the Patient Protection and Affordable Care Act, which requires states to
“suspend all Medicaid payments to a provider after the agency determines there is a credible allegation
of fraud for which an investigation is pending.” This mandatory payment hold is known as a credible

allegation of fraud hold, or CAF hold.

When OIG has what it believes is a credible allegation of fraud against a Medicaid provider, it must
immediately suspend Medicaid payments to that provider and send notice of its action. OIG continues
to hold payments for as long as it is investigating the alleged fraudulent payments that precipitated the
hold. However, providers have the opportunity to appeal the CAF hold and, if the appeal succeeds,
continue to receive payments while under investigation. If the provider does not appeal the CAF hold,
the case investigation proceeds to a determination of an overpayment. The CAF hold automatically ends
when the overpayment is either settled or decided through a separate administrative hearing. The chart
on the following page, Credible Allegation of Fraud Payment Hold Process, illustrates the flow of these cases.

Last session, the 83rd Legislature passed Senate Bill 1803, intending to clarify the CAF hold appeal
process. The legislation took major strides in improving transparency, but did not streamline the process.
'The textbox, Senate Bill 1803, provides additional detail on the bill’s provisions.

Senate Bill 1803

Senate Bill 1803 attempted to increase transparency and due process in OIG’s enforcement
practices. Along these lines, S.B. 1803:

e improved OIG’s notices to providers, requiring them to include a sample of documents

that form the basis for the hold;

e required OIG to adopt rules establishing criteria for initiating and conducting full-
scale fraud and abuse investigations;

e required OIG to establish minimum investigator training requirements; and
e gave providers a right to two informal resolution meetings.

Hearing procedures outlined in the bill largely reflected OIG’s existing processes. The bill

codified these processes to make them more apparent to providers and other stakeholders.
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Findings

OIG actions go beyond the intent of a CAF hold, which is to
prevent financial risks to the state posed by ongoing Medicaid
payments to fraudulent providers.

e Intentofa CAF hold. CAF holds are meant to be “a very serious action”
to proactively address a credible allegation that a provider is defrauding the
Medicaid program.® The hold in these cases is meant to mitigate the state’s
financial risk associated with continuing to pay out money to a fraudulent
provider. Beyond impact to the state, CAF holds also have a significant
impact on providers. While providers on a CAF hold may continue to
care for Medicaid clients, their pay for any Medicaid work they perform is
reduced by the amount of the payment hold. For example, a 100 percent
payment hold cuts off all Medicaid payments for that provider. Some
providers simply choose to stop accepting Medicaid clients altogether,
which affects Medicaid’s network of providers. Because of the potential
impact on the provider network, OIG consults with HHSC to ensure that
holds will not jeopardize client access to care. In other cases, an inability
to bill for Medicaid services may put providers out of business altogether.

The state has a significant interest in protecting the Medicaid program
from those who would defraud it and ensuring taxpayer money is used in a
responsible manner. The federal statute requiring CAF holds draws a clear
connection between the payment hold and a pending fraud investigation.*
Likewise, OIG refers all CAF holds to the Attorney General’s Office for
criminal investigation and potential indictment. The nature of the hold,
then, relies on a credible allegation that fraud has occurred, and not just
a credible allegation that any overpayment, regardless of its fraudulent

nature, has occurred.

e Improper use of payment holds. Despite the intended serious nature
of payment holds, OIG uses payment holds as a negotiation tactic or
bargaining tool, even for cases that do not pose significant financial risks
to the state. Payment holds, including CAF holds, should be reserved for
significant events, such as fraud and to compel production of records.’
Despite this, Sunset staff found during a review of OIG case files that
OIG has used payment holds as a bargaining chip to promote settlement in
cases that involve just $4,000-$6,000 in overpayments spread over several
years, and to discourage providers from appealing certain aspects of their
case. Further, some recipients of CAF holds claim that OIG uses holds
for cases of non-fraudulent billing and documentation errors. Although
OIG believes that it is required to place a hold in such circumstances,
tederal guidance provides for flexibility on cases involving non-fraudulent
billing errors, and the current approach is not consistent with the intent

of a CAF hold.¢

Payment holds
are meant
to mitigate
the state’s

financial risk.

Federal guidance
provides for
flexibility on

cases involving
non-fraudulent
billing errors.
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Conflicting
definitions and
interpretation
have confused
what must be
proven in a CAF
hold hearing.

CAF hold hearings have exceeded their narrow scope,
contributing to lengthy and costly hearings that duplicate the
function of an overpayment hearing.

CAF hold appeal hearings are not intended to determine whether an
overpayment has actually occurred. The question of whether an overpayment
has occurred should be adjudicated at an overpayment hearing later in the
process, if necessary. Rather, CAF hold hearings are meant to determine
whether the allegation that the provider has committed fraud is credible, to the
extent that it justifies stopping payments to a provider until the determination
of a fraudulent overpayment is actually made.

e Lengthy hearings. In statute, payment hold hearings are referred to as
“expedited” hearings, but in practice, these hearings have been far from
expedited. In the two CAF hold hearings that have been held thus far, the
breadth and complexity of evidence presented was at a level commensurate
with a hearing meant to actually adjudicate the occurrence of a fraudulent
overpayment. Both sides gave hours of testimony with multiple experts
over several days, presenting full ranges of evidence intended to prove that
the providers had actually defrauded the state — or not. However, at the
end of these hearings, a determination was made solely on the validity of
the payment hold, and the question of a fraudulent overpayment has yet
to be settled at an overpayment hearing for either case, years after they
both began. These hearings have greatly exceeded is the content needed
to determine whether a credible allegation of fraud exists, meaning that
the state and providers essentially have two full-blown processes, doubling
both the time and resources required to conclude the overpayment case.

Meanwhile, as CAF hold cases stall in this lengthy process, the state is
unable to recover overpaid money and providers cannot receive payment
for services to Medicaid clients. The amount of time by which CAF hold
hearings lengthen the enforcement process — months to years — also
delays resolution, which is desired by all parties.

e Evidence and standard of proof. A number of conflicting definitions and
interpretations of “credible allegation of fraud” have confused what must
be proven in a CAF hold hearing. Because “credible allegation of fraud”
is a nebulous term that does not correspond to any widely accepted legal
standard, a number of supporting documents and definitions have been
created to help clarify this term for participants in the CAF hold process.
'The fact that parties are attempting to fully adjudicate the occurrence of
fraud at CAF hold hearings is indicative of this confusion.

Federal and state guidelines define a credible allegation of fraud as one
that has an “indicia of reliability.” The Centers for Medicare and Medicaid
Services has declined to further clarify this language, although it has
recognized that states will have “different considerations in determining
what may be a ‘credible allegation of fraud” and “differing standards. .. with
respect to what may be considered an ‘indicia of reliability.””-%? Additional
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interpretation and guidance is not only permissible, but necessary at the
state level to appropriately execute the CAF hold requirement. Guidance
on mitigating factors that affect when a CAF hold is appropriate, and at
what level, would also further aid adjudication of these cases. Such factors
providing good cause for not suspending payments or suspending payments
only in part are established in federal regulations as a way of addressing
due process concerns about the effect of lengthy payment holds on non-
fraudulent providers.

'The standard of proof that the state must meet in these cases should be
low, tailored to the narrow and specific aim of the hearing. For the two
CAF hold cases heard so far, State Office of Administrative Hearings
(SOAH) has required a prima facie showing of a credible allegation of
fraud and applied a less-than-preponderance standard of proof to the
OIG’s evidence. Although language referring to a prima facie showing
was deleted in S.B. 1803, this deletion was not immediately replaced with
any language concerning the evidentiary burden, leaving something of an
interpretive vacuum. The inspector general has testified that an “indicia of
reliability” is not absolute proof or preponderance but “closer to probable
cause or reasonable suspicion.”! Establishing a clearer standard along
the lines of probable cause would go a long way toward unsticking these
payment hold proceedings.

CAF hold hearings provide for excessive process and undue
burdens on providers as compared to cases presenting more
serious risks to the state and public.

The following elements allow other types of hearing processes to quickly address
questions of significant and ongoing risk. Application of these elements to

the CAF hold hearing processes would benefit both the state and providers.

e Expedited hearings. Other entities that deal with serious situations
presenting significant risk to the state or the public have hearing procedures
in place to mitigate risks very quickly. Licensing agencies, like the Texas
Medical Board and Texas Board of Nursing, have emergency suspension
authority to temporarily suspend these practitioners’ license while an
investigation is pending. While Medicaid provider contracts and medical
licenses are different legal arrangements, the concept at play in emergency
suspensions is the same as that in CAF holds: the state must take swift
action to prevent further harm while an investigation proceeds.

Temporary suspension hearings have a number of features that ensure their
efficacy and keep the hearing focused on its intent, addressing the same
problems inherent in the CAF process.

— Hearings are truly expedited and must be held quickly. Medical Board
final suspension hearings are generally held within one or two months of
the board’s temporary suspension action. Board of Nursing suspension
hearings are held within 17 days of board action.

The standard of
proof should be
low, tailored to
the narrow aim
of the hearing.

The concept
behind
emergency
suspensions for
licensing agencies
is the same as
for CAF holds.
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The impact of
being prohibited
from practicing

IS more severe

than that of a

payment hold.

CAF hold
cases would
benefit from an
arrangement
that assuages
concerns about
potential bias.

— 'The standards of proof are low — a preponderance of evidence for the
Medical Board and probable cause for the Board of Nursing — but
the agencies must also prove that the provider's continuing to practice
“constitutes a continuing threat to the public welfare.”'* 1

— To ensure that they remain narrowly focused, Medical Board hearings
are limited to eight hours, with four hours for each side to present their
case, plus time for questions from the deciding panels.™

— Because of the serious consequences associated with suspending a
professional license, the ensuing investigations and associated hearings
on the merits of the case are time-limited. For the Medical Board, the
investigation must be complete within 180 days. Board of Nursing
hearings on the merits must be held within 61 days.”

While Medicaid contractual arrangements imply a different universe of
rights and responsibilities than occupational licensing, other similarities
make these hearing procedures right in line with the CAF process. The
potential harms arising from an improperly practicing physician are at least
as severe, if not more, than the harms from a provider who is defrauding
Medicaid. The two issues should be resolved with a similar amount of
strictness and swiftness. Likewise, the impact on a physician or nurse who
is actually prohibited from practicing during the license suspension is more
severe than the impact on a Medicaid provider subject to a payment hold.
As such, the hearing process for a payment hold does not need to be more
complex or burdensome than the process for temporary suspension of a
license to practice nursing or medicine.

No appeal or opportunity to overrule decisions. As preliminary actions in
a larger investigation, the decisions in temporary suspension cases are not
appealable to district court. While a panel of the Medical Board decides
temporary suspensions of physicians, SOAH decides whether temporary
suspensions should remain in place for the Board of Nursing. In both
proceedings, the decision is not appealable. For the Board of Nursing,
an order is entered by the SOAH judge, in lieu of its more traditional
approach of submitting a proposal for decision back to an agency for
final determination. This is done to ensure independence and avoid the
appearance of bias by the agency. Significant concerns about the opportunity
for bias have cast doubt on the fairness of CAF hold hearings. Because of
the nature of OIG and HHSC’s roles and the often significant amounts
of money involved, CAF hold cases would benefit from this arrangement,
to assuage concerns about potential bias.

While allowing an administrative hearing agency like SOAH to make
decisions in CAF hold cases is not specifically addressed in federal
requirements for the Medicaid program to be administered by a “single
state agency,” the federal waiver process provides an opportunity to obtain
clear federal approval. The Centers for Medicare and Medicaid Services
has recognized that states will have varying administrative review processes
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for payment holds and has expressed reluctance to limit states as to who or
what other agencies may assist in validating credible allegations of fraud.'
At least one state has delegated this authority. North Carolina has been
granted a federal waiver for its administrative hearings office to make final
decisions on Medicaid fraud overpayment hearings."”

e No deposits for hearing costs. The requirement that providers pay an
upfront deposit for their CAF hold hearing at SOAH is a rare exception
in state government and financially burdensome for providers from whom
the state is already withholding payments. In almost all types of hearings,
the administrative costs for holding a hearing at SOAH are paid by the
state agency, with two exceptions:

— contract claims cases brought by state contractors for an alleged breach
of contract; and

— appraisal review board appeals brought by property owners who disagree CAF hold
with the appraised value of their property, for property valued more hearing deposits
than $1 million. have ranged

from $10,400

In both of these cases, deposits paid by the appellants are much lower than
deposits paid by providers who have appealed CAF holds. Contract claims
appellants have paid an average deposit of $4,000 over the last three years,
while appraisal review board cases always require a flat deposit of $1,500. In
contrast, CAF hold hearing deposits have ranged from $10,400 to $46,270
for the total SOAH costs alone, not including the required deposits for
court reporter and other fees and their own legal costs.

to $46,270.

Likewise, contract and appraisal cases are much shorter, lasting less than
half a day on average, with the longest ever lasting less than two days.
CAF hold hearings, on the other hand, have been lengthy affairs, taking
several days to complete. Requiring clients to pay a deposit for CAF hold
hearings places an unreasonable financial burden on the provider, especially
when the state is already withholding Medicaid payments from a provider.

Recommendations

Change in Statute

11.1 Streamline the CAF hold hearing process to more quickly mitigate state financial
risks.

'This recommendation would streamline and reform the CAF hold hearing process to encourage faster
resolution of appeals so that overpayment cases may proceed more efficiently. The CAF hold process
would undergo the following reforms.

e Notice of a payment hold. OIG would be required to send notice to providers within five days
of placing a CAF hold. If the provider requests a hearing within 10 days of receiving notice, OIG
would have three days to request a hearing with SOAH. SOAH would be required to hold the
CAF hold appeal hearing within 30 days of the request for hearing. Holds would continue to take

immediate effect.
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e Hearings. Hearings should be held at SOAH and be limited to four hours for each side, plus time for
any questions from the administrative law judge. The parties should be limited to two continuances
for reasonable circumstances.

e Standard of proof. OIG would be required to show probable cause that the allegation of fraudulent
activity has an indicia of reliability and that continued payment to a Medicaid provider presents an
ongoing significant financial risk to the state and threat to the integrity of the Medicaid program, such
as through a pattern of billing behavior or practices that indicate fraud. This guidance is expected
to work within the expected variation in state interpretation without contradicting federal guidance.

e Decisions and appeals. The final decision on the payment hold would be made by an administrative
law judge at SOAH, not by OIG or HHSC, and would not be appealable to district court. The final
decision on the payment hold would merely determine whether the CAF hold should continue or
not; SOAH should not have the ability to adjust the level or percent of the payment hold.

e Resolution of the case. As provided in Recommendation 10.4, OIG should complete the investigation
of an overpayment case underlying a CAF hold within 180 days of beginning the full-scale
investigation.

e Informal resolution meetings. Providers and OIG would have the option to have informal
resolution meetings before a CAF hearing, but they would no longer have a statutory right. These
informal resolution meetings would run concurrently with the CAF hearing process. This would
aid in streamlining the hearing process and reducing the timeline, and would bring the process more
in line to comparable processes before Medical Board and Board of Nursing hearings. A provider
would still have a right to two informal resolution meetings before proceeding to the overpayment
hearing. Procedures for the overpayment hearing would continue as currently structured.

If necessary, OIG should work with HHSC to apply for an appropriate Medicaid waiver or seek an
amendment to the state plan from the Centers for Medicare and Medicaid Services to implement the
recommendations.

‘These provisions are intended to strike a balance between fair and timely hearings, while ensuring that
both the CAF hold and the overpayment case proceed within a reasonable timeframe. The effect would
be a more efficient process and use of state and provider resources.

11.2 Clarify good cause exceptions for OIG’s application of a credible allegation of
fraud payment hold.

'This recommendation would require OIG to consider the following findings or mitigating factors, as
outlined in federal regulations, for not applying a payment hold, or applying a payment hold only in
part, when it receives a credible allegation of fraud."

e Law enforcement officials specifically request that a payment hold not be imposed because it may
compromise or jeopardize an investigation.

e Other available remedies implemented by the state more eftectively or quickly protect Medicaid funds.

e OIG determines, based upon the submission of written evidence by the individual or entity that is

the subject of the payment hold, that the hold should be removed.

e Medicaid client access to items or services would be jeopardized by a payment hold because of
either of the following:
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— anindividual or entity is the sole community physician or the sole source of essential specialized
services in a community; or

— the individual or entity serves a large number of Medicaid clients within a designated medically
underserved area.

e 'The attorney general declines to certify that a matter continues to be under investigation.
e OIG determines that payment suspension is not in the best interests of the Medicaid program.

Specifying these factors in state law would help ensure that OIG fully considers the need to apply a
payment hold.

11.3 Clarify OIG’s authority to place payment holds only in serious circumstances.

'This recommendation would clarify that OIG’s payment hold authority applies only in circumstances
requiring a serious enforcement tool to mitigate ongoing financial risk to the state, such as a pattern of
billing behaviors or practices that indicate fraud. These circumstances would be limited to:

e credible allegations of fraud,
e situations in which OIG needs to compel the production of records from a provider, or
e at the request of the attorney general.

Payment holds would not be authorized for standard overpayment cases or non-fraudulent errors. OIG
would not be authorized to apply payment holds to aid in bargaining and settlement negotiation. This
recommendation would not affect OIG’s existing authority to pursue and recover overpayments.

11.4 Require OIG to pay all costs of CAF hold hearings at SOAH.
'This recommendation would require OIG to pay the full hearing costs for CAF hold appeals at SOAH,

instead of requiring providers to pay half of the costs. Providers would still be responsible for any of
their own costs incurred in preparing for the hearing. This recommendation would align CAF hold
hearings with standard state practice of requiring the agency to pay for SOAH hearings.

Fiscal Implication

‘These recommendations, once fully implemented, will likely have a positive fiscal impact to the state.
While requiring OIG to pay the full cost of SOAH hearings will shift costs to the state, these costs
will be offset by a reduction in hearing costs due to limitations on the length of the CAF hold hearings.
Currently, the state’s half of CAF hold hearings have ranged between $5,785 and $23,135. SOAH
estimates the proposed streamlined hearings will cost a total of approximately $5,800 per hearing. Total
SOAH costs for the state per hearing will decrease or remain the same, but the number of CAF hold
hearings per year cannot be estimated. OIG has only had two CAF hold hearings since the CAF holds

were first implemented.

Reducing the length of time for a case to proceed to an overpayment hearing will speed up collections
of overpayments, using fewer resources, returning money to state coffers much sooner than the current
process. Movement of cases to collections more quickly will also likely result in fewer providers going out
of business or filing for bankruptcy, maximizing the amount the state is able to recover from providers.
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RESPONSES TO IssuE 11

Sunset Member Modification

1. On November 12, Chair Nelson appointed a work group chaired by Senator Hinojosa and
including Senator Campbell, Representative Raymond, Representative Gonzales, and Dr.
Buckingham to consider modifications to Issues 10 and 11 related to the Office of Inspector
General in the Sunset staff report on the Health and Human Services System. The work
group recommends the following modifications.

Modifications to Recommendation 11.1 (Credible allegation of fraud payment
hold hearings)

The following would be provided in statute:

e Require SOAH to hold the CAF hold appeal hearing within 45 days of the request for
hearing, rather than 30 days, as recommended by Sunset staff.

e Require OIG to provide a detailed summary of all its evidence as to the credible allegation
of fraud together with the Notice of Payment Hold, along with a timeline detailing the
provider’s appeal rights and next steps in the appeal process.

Modification to Recommendation 11.3 (Clarify OIG authority to place payment
holds)

The following would be provided in statute:

e Direct OIG to adopt updated rules by March 1, 2016 to conform with the change in
statute limiting placement of payment holds to a credible allegation of fraud, at the
request of the Attorney General, or to compel the production of records.

Modifications to Issue 11
The following would be provided in statute:

e Require OIG to pay costs associated with overpayment hearings at SOAH, excluding
provider attorney’s fees, just as Sunset staff proposed for credible allegation of fraud
hearings in Recommendation 11.4.

e Remove the statutory right for providers to have two informal resolution meetings before
overpayment hearings. Providers would maintain a right to one informal resolution
meeting at the provider’s request. Specify that informal resolution meetings would
run concurrently with the overpayment process and would not delay the timing of the
overpayment hearing.

e Amend the statutory definition of “fraud” in Government Code Sec. 531.1011(4) to
clarify that the term does not include unintentional technical, clerical, or administrative
errors. 'The amended definition would be read as follows.
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“Fraud’ means an intentional deception or misrepresentation made by a person with
the knowledge that the deception could result in some unauthorized benefit to that
person or some other person, but does not include unintentional technical, clerical, or
administrative errors.”

e CAF payment holds should not be placed on providers for services that have received
prior authorization by HHSC or its contractor as “medically necessary” unless additional
evidence is presented that the provider has materially misrepresented documentation for
the proposed medical or health care services. OIG would retain the ability to pursue all
overpayments regardless of whether a claim received a prior authorization.

(Senator Juan “Chuy” Hinojosa, Work Group Chair, Senator Donna Campbell, Representative
Richard Penia Raymond, Representative Larry Gonzales, and Dr. Dawn Buckingham,
Members — Sunset Advisory Commission)

Recommendation 11.1

Streamline the CAF hold hearing process to more quickly mitigate state financial
risks.

Health and Human Services Commission Response to 11.1

While the agency takes no position on this recommendation, HHSC believes quickly resolving
issues of potential fraud benefits both providers and the state. (Kyle Janek, M.D., Executive
Commissioner — Health and Human Services Commission)

Office of Inspector General Response to 11.1

OIG concurs that the CAF hold hearing process may be improved to mitigate state financial
risks. The recommendation identified several reforms that OIG will individually address.

Notice of a payment hold. The recommendation for OIG to request the hearing at SOAH
within three days of the provider’s request for hearing requires further review to determine
whether this time frame is sufficient. Any requirement that final hearings occur within 30 days
of docketing will result in frequent scheduling conflicts with other assignments and cases set for
that same time period. OIG, providers, and SOAH will require flexibility in setting cases for
hearing. OIG payment hold hearings often involve complex medical issues and usually involve
the testimony of medical experts. A 30-day hearing requirement would adversely impact and
limit the parties’ ability to conduct discovery in advance of the hearing.

The report pointed to the temporary suspension process in place at the Texas Medical Board
and Texas Nursing Board. OIG agrees that the temporary suspension process may be analogous
and, where appropriate, similar processes can be considered for CAF payment holds.

Hearings. Under current rule and practice, the four hour per side limitation will be unduly
restrictive and could result in necessary evidence being omitted from consideration by the
administrative law judge (AL]J). Rules for the State Office of Administrative Hearings (SOAH)
place the burden of proof in a payment hold hearing on the OIG. See 1 TAC 155.427. 'The

numbers of witnesses needed to meet the burden of proof weighs against a four-hour limit. A
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typical OIG payment hold hearing will involve: (1) an investigator (proves preliminary facts;
proves how evidence was obtained; authenticates evidence); (2) a Medicaid policy witness (gives
evidence of the Medicaid requirements at issue in the dispute); and (3) an expert reviewer (testifies
in support of specific violations of the applicable Medicaid requirements). OIG estimates that it
would need, at a minimum, at least one day to present its case. OIG believes that most payment
hold hearings could be held within two or three days.

OIG supports the recommendation that the parties should be limited to two continuances for
reasonable circumstances.

Standard of proof. OIG agrees that a legal standard with more common usage than “credible
allegation” may be helpful. In general, the probable cause standard requires more than a bare
suspicion but less than proof by a preponderance of the evidence. OIG does not agree that
it is appropriate to add an additional required element of proof to justify a payment hold. As
written, the recommendation requires proof of the fraud allegation and proof “that continued
payment to a Medicaid provider presents an ongoing significant financial risk to the state and
threat to the integrity of the Medicaid program ....” 'This added requirement is at complete
variance with federal regulations. See 42 CFR 455.23. The addition of an independent showing
of ongoing harm to the state and/or Medicaid program is an improper burden and would be a
clear departure from the federal requirements.

Decisions and appeals. OIG agrees that the present system of allowing multi-level appeals in
payment hold cases is highly inefficient and detracts time and resources away from allowing the
underlying issue of whether and how much the provider was overpaid to be finally resolved. Any
change to allow the final decision to be made by SOAH will likely come at some cost. Medicaid
is an immense and complicated program. The medical and policy issues which are inextricably
intertwined with the determination of possible provider misconduct cry out for consideration
by someone with some precognitive knowledge of those processes. Texas’ current process for
payment holds is, to OIG’s knowledge, uniquely onerous. The ideal resolution would be for final
hearings to be conducted by HHSC Appeals Division ALJs with no opportunity for appeal.

OIG supports the recommendation that any final decision by a SOAH ALJ should be limited
to determining whether the CAF hold should continue.

Resolution of the case. OIG agrees that cases must be resolved in an efficient and timely
manner. OIG supports the recommendation to complete the overpayment case underlying a
CAF hold within 180 days of beginning the full investigation of the overpayment case, subject
to the availability of qualified experts for review.

Informal resolution meetings. OIG agrees with this recommendation so the IRM process
should not delay the CAF hold hearing. OIG disagrees with the recommendation that the
IRM process for overpayment hearings should remain the same. OIG has no opposition to
having IRMs or engaging in meaningful discussions for an informal resolution of a matter,
but a mandatory requirement for IRMs in all overpayment cases is a tool frequently used
by providers to effectively delay the overpayment hearing. While a provider may be highly
motivated to resolve the payment hold issue in a timely fashion because the issue concerns the
flow of Medicaid payments, the opposite motivation is present in many overpayment hearings
where OIG is seeking to recover funds from the provider. OIG suggests that it be permitted
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to have the discretion to delay docketing of the overpayment hearing during the IRMM process
as opposed to a mandatory requirement that docketing be delayed.

Staff Comment: The intent of the recommendation is to shorten and simplify credible allegation
of fraud payment hold hearings. This recommendation does not envision extensive discovery or
hours of expert witness testimony. The recommendation’s streamlined expedited hearings would
instead focus on the evidence already gathered and used by the agency to make the determination
that a CAF payment hold was merited. Complex discovery requests and extensive technical
testimony are more appropriately reserved for the overpayment hearing. The standard of proof
in the recommendation would not be a departure from the intent of federal law and would fit
within the expected state variation in interpretation discussed in the Issue.

Office of Inspector General Modification

2. Provide for final hearings on payment holds to be conducted by HHSC Appeals Division
AL]Js with no opportunity for appeal.

(Douglas Wilson, Inspector General — Health and Human Services Commission, Office of the
Inspector General)
State Office of Administrative Hearings Response to 11.1

We recognize that the Sunset staff’s effort is to streamline the CAF hold hearings. The lack
of clarity and specificity as to the burden of proof and what constitutes a credible allegation
of fraud led to uncertainty for the parties and complicated the determinations by SOAH’s
Administrative Law Judges. Established legal presumptions about what constitutes a credible
allegation of fraud, or what factors give rise to a presumption of fraud, and what constitutes a
financial risk to the state, would assist in ensuring that the hearings be shorter and more concise
as to the elements to be proven. (Cathleen Parsley, Chief Administrative Law Judge — State
Office of Administrative Hearings)

For 11.1

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin
Fread Houston, Austin

Behzad Nazari, Houston
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Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin
Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 11.1

None received.

Modifications

3. Provide the opportunity for providers to appeal a SOAH ruling to the State District Court
under trial de novo. (Anthony C. Goodall — Goodall & Davison, Austin)

4. Require that OIG serve the full legal payment hold complaint and provide all of its evidence
to the provider together with the notice of payment hold. (Mark Vane — Gardere Wynne
Sewell, LLP on behalf of Dental Association for Underserved Children, Austin)

5. Permit a relatively short continuance of the hearing (30-90 days) at the request of the
provider. (Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for
Underserved Children, Austin)

6. Permit parties to mutually agree to a greater period than four hours per side for the presentation
of their cases. (Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association
for Underserved Children, Austin)

7. Provide for the finality of SOAH decisions to be given retrospective effect. (Mark Vane —
Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved Children,
Austin)

Recommendation 11.2

Clarify good cause exceptions for OIG’s application of a credible allegation of
fraud payment hold.

Health and Human Services Commission Response to 11.2

'The agency has no comment for this recommendation. (Kyle Janek, M.D., Executive Commissioner
— Health and Human Services Commission)

Office of Inspector General Response to 11.2

OIG supports the recommendation to clarify the good cause exceptions in 42 CFR 455.23.
Regardless of a change in statute, OIG is subject to and complies with the current federal
regulation that sets out the good cause exceptions. Rather than incorporate the federal regulation
into state statute, OIG suggests that the federal regulation be referred to or incorporated by
reference. In this way, the OIG remains subject to the requirements in the federal regulations
for good cause exceptions without the need for any subsequent statutory changes in the event
the federal regulations are amended. These exceptions are listed in OIG’s current rule, 1 TAC
371.1709(f)(5), and these exceptions incorporate the federal regulations by reference.
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Office of Inspector General Modification

8. Rather than incorporate the federal regulation into state statute, refer to the federal regulation
or incorporated by reference.

(Douglas Wilson, Inspector General — Health and Human Services Commission, Office of the
Inspector General)

For 11.2

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Gavin ]J. Gadberry, General Counsel — Texas Health Care Association, Austin

Anthony C. Goodall — Goodall & Davison, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M..D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin

Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 11.2

None received.

Recommendation 11.3
Clarify OIG’s authority to place payment holds only in serious circumstances.

Health and Human Services Commission Response to 11.3

'The agency has no comment for this recommendation. (Kyle Janek, M.D., Executive Commissioner
— Health and Human Services Commission)

Office of Inspector General Response to 11.3

Medicaid is a complex statutory scheme which provides health care to poor Texans in a
partnership with the federal government. HHSC is charged with overseeing that complex
regulatory scheme. The amounts of money that flow through the Medicaid program add to the
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challenges of preventing or correcting waste, fraud, and abuse. The payment hold is but one tool
in the arsenal of protecting the public money and providing services to the recipients. Limiting
the use of the payment hold to three statutorily enumerated instances is an overcorrection to
address the issues specifically enumerated.

Office of Inspector General Modification

9. Add language to current statute regarding the use of payment holds to require the Executive
Commissioner to adopt rules that specify the criteria for placing a payment hold, the
circumstances under which a payment will be imposed, and an analysis of the need for the
hold or the factors to be considered in maintaining or lifting the hold.

(Douglas Wilson, Inspector General — Health and Human Services Commission, Office of the
Inspector General)

For 11.3

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Paul C. Dunn, DDS, Levelland

Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Anthony C. Goodall — Goodall & Davison, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas

Medical Association, Austin
Fread Houston, Austin

Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 11.3

None received.

Modification

10. Provide for retrospective effect to any legislative changes regarding restricting payment holds

to actual allegations of fraud, instead of program violations. (Mark Vane — Gardere Wynne
Sewell, LLP on behalf of Dental Association for Underserved Children, Austin)
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Recommendation 11.4
Require OIG to pay all costs of CAF hold hearings at SOAH.

Health and Human Services Commission Response to 11.4

'The agency has no comment for this recommendation. (Kyle Janek, M.D., Executive Commissioner
— Health and Human Services Commission)

Office of Inspector General Response to 11.4
'The requirement that providers pay half of the costs for CAF hold hearings at SOAH was

implemented as part of SB 1803 enacted in the last legislative session. The recommendation
indicates that requiring OIG to pay the full cost for CAF hold hearings at SOAH would be
consistent with the standard state practice of the agency paying for SOAH hearings. OIG notes
that, in some circumstances, agencies have the authority to assess the costs of an administrative
hearing against the practitioner where a violation is substantiated in the hearing. See 22 TAC
187.39. OIG also notes that these costs are in addition to any costs for court reporter and
transcript. Though OIG has no opinion on this matter, it is an expensive process and will
have fiscal implications. (Douglas Wilson, Inspector General — Health and Human Services
Commission, Office of the Inspector General)

For11.4

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin

Rogene Gee Calvert, Executive Administrator — Texas Dentists Group Practice Association
Paul C. Dunn, DDS, Levelland

Gavin J. Gadberry, General Counsel — Texas Health Care Association, Austin

Anthony C. Goodall — Goodall & Davison, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin

John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin

Fread Houston, Austin
Jennifer S. Riggs, Attorney — Texas Truecare Pharmacies, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin
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Against 11.4

None received.

Modification

11. Require HHSC and/or OIG to reimburse providers for their legal expenses expended in
defending against CAF holds. (Anthony C. Goodall — Goodall & Davison, Austin)

Office of Inspector General Modification to Issue 11

12. Give OIG the discretion to delay docketing of the overpayment hearing during the IRM
process as opposed to a mandatory requirement that docketing be delayed. (Douglas Wilson,
Inspector General — Health and Human Services Commission, Office of the Inspector

General)

Sunset Member Modification to Issue 11
13. Provide that all pharmacies audited by OIG and not accused of Medicaid fraud should be

provided due process as is provided for OIG overpayment processes, including:
e full civil discovery of the type allowed by the Texas Rules of Civil Procedure; and
e access to a SOAH evidentiary hearing.

(Representative Richard Pefia Raymond, Member — Sunset Advisory Commission)

Modifications to Issue 11

14. Require HHSC and/or OIG to reimburse providers for their legal expenses expended
in defending themselves against unfair accusations. (Anthony C. Goodall — Goodall &
Davison, Austin)

15. Require the immediate termination of those existing proceedings that hinge primarily on
the definition of “Ectopic Eruption.” (Anthony C. Goodall — Goodall & Davison, Austin)

16. Require OIG to pay all costs of overpayment hearings.
Anthony C. Goodall — Goodall & Davison, Austin
John Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured,

Texas Medical Association, Austin

17. Prohibit OIG from making allegations against a provider for professional judgment and
professional standard issues that are the domain of the licensing authorities.

Anthony C. Goodall — Goodall & Davison, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin
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18.

19.

20.

21.

L,

23.

24.

Prohibit CAF payment holds when a service rendered has received prior authorization by

the HHSC or its agent.
Anthony C. Goodall — Goodall & Davison, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Require the timely release of held funds upon the provider prevailing at the payment hold
hearing.

Anthony C. Goodall — Goodall & Davison, Austin

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Appeals from SOAH ruling to State District Court should be under a trial de novo review.
Anthony C. Goodall — Goodall & Davison, Austin
Juan D. Villarreal, President, Owner — Harlingen Family Dentistry, Harlingen

Increase the awareness of providers’understanding of CAF holds via training and increased
communication between providers and the OIG. (Dirk B. LeFlore, RN, MHA, Vice
President, Medical Review — Sava Senior Care Consulting, LL.C on behalf of Texas Medicaid
Coalition, Atlanta, GA)

SOAH decisions should be final in all cases with the HHSC.

Mark Vane — Gardere Wynne Sewell, LLP on behalf of Dental Association for Underserved
Children, Austin

Juan D. Villarreal, President, Owner — Harlingen Family Dentistry, Harlingen
Howard M. Wiley ITI, MS - CAMS

Have only one hearing for overpayments and payment holds. (Juan D. Villarreal, President,
Owner — Harlingen Family Dentistry, Harlingen)

Payment holds should be no longer than 90 days. If nothing is found, payment should
be returned within 30 days. (Juan D. Villarreal, President, Owner — Harlingen Family
Dentistry, Harlingen)
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CommissioN DEcIsIoN oON Issue 11

(DECEMBER 2014)

The Sunset Commission adopted all of the staff recommendations in Issue 11, with a series of
changes developed by the Sunset Work Group contained in Modification 1 as described below.

e On Recommendation 11.1 to streamline credible allegation of fraud hearings, the Commission
modified the recommendation to hold the hearing within 45, instead of 30, days of the request
for hearing and require OIG to provide a detailed summary of its evidence of the credible
allegation of fraud.

e On Recommendation 11.3, the Commission requires OIG to adopt rules to implement statutory
changes limiting placement of payment holds by March 1, 2016.

e 'The Commission also added provisions to require OIG to pay the costs of an overpayment
hearing; remove a provider’s statutory right to two informal resolution meetings while maintaining
the provider’s right to one meeting that would run concurrently with the overpayment process
and not delay the timing of the overpayment hearing; amend the statutory definition of fraud
to clarify “fraud” does not include unintentional technical, clerical, or administrative errors;
and provide that credible allegation of fraud payment holds may not be placed on providers
for services that have received prior authorization unless OIG has additional evidence that a
provider has materially misrepresented documentation of services.

'The Commission also modified and adopted Modification 13 to provide that pharmacies audited by
OIG or a federal subcontractor and not accused of Medicaid fraud, be afforded a right to an informal
hearing. The modification moves informal hearings from OIG to the HHSC appeals division to
remove OIG staff from making decisions on changes. The modification maintains Vendor Drug
program staff on the decision-making panel and requires OIG to provide more information to
pharmacies related to methods used to determine the overpayment and any extrapolation of audit
findings. The modification also requires the agency to amend its rules as needed to comply with

these changes by March 1, 2016.

FINAL RESULTS ON Issuk 11

(Jury 2015)

Legislative Action — S.B. 207

Recommendation 11.1 as modified by the Sunset Commission — Senate Bill 207 streamlines
the credible allegation of fraud (CAF) hold hearing process to more quickly mitigate state financial
risks. The bill requires the State Office of Administrative Hearings (SOAH) to hold a CAF hold

appeal hearing within 45 days of the request for a hearing, requires more transparent notices to
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providers, clarifies the standard of proof, limits the length of the hearing, and makes the SOAH

judge’s decision final, along with other streamlining provisions.

Recommendation 11.2 — 'The bill clarifies good cause exceptions for OIG’s application of a CAF
payment hold.

Recommendation 11.3 as modified by the Sunset Commission — The bill clarifies OIG’s authority
to place payment holds only in serious circumstances.

Recommendation 11.4 — The bill requires OIG to pay the costs of CAF hold hearings at SOAH.

Recommendation 11.5 as added by the Sunset Commission — Senate Bill 207 amends the
statutory definition of fraud.

Recommendation 11.6 as added by the Sunset Commission — The bill disallows CAF holds for

services that have received prior authorization but lack additional evidence of fraud.

Recommendation 11.7 as added by the Sunset Commission — The bill requires OIG to pay all
costs of overpayment hearings at SOAH. Senate Bill 207 also extended the deadline to request a
hearing on an overpayment to 30 days from 15 days.

Recommendation 11.8 as added by the Sunset Commission — The bill removes the statutory right
to two informal resolution meetings before an overpayment hearing. Senate Bill 207 also added a
provision to ensure informal resolution meetings held by OIG are confidential and not subject to
disclosure.

Recommendation 11.9 as added by the Sunset Commission — Senate Bill 207 provides pharmacies
audited by OIG or a federal contractor and not accused of fraud a right to an informal hearing.
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Issute 12

HHSC’s Uncoordinated Approach to Websites, Hotlines, and
Complaints Reduces Effectiveness of the System’s Interactions With
the Public.

Background

At its core, the Texas health and human services system is about serving people in need, some of whom are
in crisis situations relating to health issues, mental illness, abuse and neglect, and other serious problems.
In fiscal year 2013, the system provided almost 11 million services to individuals through hundreds of
diverse and complicated programs. People learn about services and get help navigating issues through
many websites and hotlines operated by system agencies, and through a centralized ombudsman’s office

administered by the Health and Human Services Commission (HHSC).

State law requires HHSC to ensure the public can easily find information and interact with health and
human services programs through the Internet.! Accordingly, the five system agencies have developed about
100 websites offering information on a
variety of services and topics. Agencies
also maintain 28 separate hotlines to
give additional information or to take About 100 system websites, for example:
reports from the public. The textbox, .
System Websites and Hotlines, provides
some examples.

System Websites and Hotlines

HHSC — “Your Texas Benefits”: www.yourtexasbenefits.com

e DADS — “Long Term Care Quality Reporting System”: http://
facilityquality.dads.state.tx.us

In 2003, the Legislature required e DFPS — “Help for Parents, Hope for Kids”: www.helpandhope.org
HHSC to establish an ombudsman’s e DSHS —“Speak Your Mind”: www.speakyourmindtexas.org and
office to provide dispute resolution “Healthy Texas Babies”: www.healthytexasbabies.com

and consumer protection services
for the system.? ‘The office provides
information about complaint procedures

About 28 system hotlines, for example:

e DADS — consumer rights and services

and helps people navigate various e DFPS — statewide intake for abuse, neglect, or exploitation
processes at each agency. 'The office e DSHS — numerous public health hotlines such as partnership for
also collects data on complaints and a drug free America, vaccine questions, and helplines for health

. - . . services programs like women’s health
inquiries received by system agencies Prog

and reports trend information to the e HHSC — many hotlines for services, including 2-1-1, eligibility

executive commissioner. questions, ombudsman, and fraud reporting

Findings

Numerous uncoordinated websites and hotlines create barriers
to navigating the complex health and human services system.

System agencies have appropriately established many websites and hotlines
needed to communicate with the public on a broad range of topics, from
eligibility for specific programs to more general promotional public health
efforts. However, the system has taken an overall piecemeal approach to
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A disjointed
approach to
system websites
confuses and
frustrates the
public and wastes
resources.

developing these resources, preventing a comprehensive understanding of the
tools available and the best way to coordinate their use. The ever-expanding
number of options requires users to navigate an increasingly complex network
of information, making even savvy stakeholders familiar with the system
frustrated, as frequently mentioned in open-ended responses to a Sunset survey.

e Disjointed websites. Statute directs HHSC to create and implement

policies to ensure the public can easily access information online and specifies
that creation of such technologies be developed through HHSC’s planning
process.” However, HHSC has not created any formal policies, leading
to agencies having several websites, divisions of agencies having websites,
and even programs within divisions having websites. This approach has
resulted in nearly 100 program-specific supplemental websites, mostly
tor DSHS and HHSC, existing outside of the agencies’ main websites.
'The supplemental sites do not use a standard format or shell, and often
do not indicate which agency manages the site or link to agency home
pages or standard agency resources. Furthering the difficulties, some of
the supplemental websites do not come up on simple web searches for the
topic, indicating they are not set up for basic search engine optimization.
Valuable information is only valuable if the website is easily found and used.

Agencies contract out development of nearly half of all websites and often
do not notify or seek input from information technology or communications
staff during the contracting process. This disjointed approach creates
inconsistency in formatting and sophistication, resulting in confusion and
frustration for the public and potential duplication of efforts thus wasting
resources. HHSC recently began efforts to standardize the system’s websites,
but could not reach agreement with the health and human services agencies,
resulting in continued disorganization.

Piecemeal approach to hotlines. The system’s 28 hotlines, including 2-1-1,
were either legacy systems in existence before the 2003 reorganization under
House Bill 2292, mandated by the Legislature, or developed internally as
agencies identified the need. Together, these hotlines receive millions of
calls annually, but HHSC does not collect any data to show how often a
member of the public reaches the correct program or call center on their
first attempt, making evaluation of effectiveness difhicult. Open-ended
responses to a Sunset survey repeatedly indicated frustration and difficulty
among stakeholders in knowing which number to call and having to make
multiple phone calls to get to the right place.

HHSC has not inventoried all the hotlines that exist throughout the system
and has not created policies or standards for hotlines and call centers.
'The agency also has not evaluated whether the hotlines are necessary and
whether any could be merged. This piecemeal approach results in several
incompatible phone systems with different contract requirements. Not
only is this approach inefficient, but incompatible phone systems can mean
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that staft answering calls cannot simply transfer callers to the right place,
forcing callers to hang up and try another number and limiting the goal of
getting people to the information they need in the most straightforward
manner possible.

The HHSC ombudsman’s office lacks basic authority and
clear guidelines needed to identify problems through accurate
complaints data.

'The ombudsman office’s important mission to help resolve and track issues
people encounter in the system relies in large part on the public’s understanding
of what an ombudsman is as much as its statutory authority. As the system’s
neutral party, the office is well positioned to assist parties throughout the
system to get their complaints and inquiries answered. However, the office’s
role in this regard is not well developed perhaps because of confusion about
its strange sounding name. The office lacks visibility as a point of escalation
when parties have difficulty being heard or obtaining information through
complaint processes at system agencies. With such an important role to play,
the office needs to be easily accessible to the people who need help the most
in dealing with such a large, complex system.

Just as importantly, the office needs to understand and track trends to facilitate
policy changes needed to address underlying problems. However, the office
has difficulty collecting data and information from system agencies, preventing
it from gaining a comprehensive understanding of the challenges faced by
stakeholders, systemwide problems, and whether consumer complaints are
actually resolved.

For example, the office has no authority to require system agencies to provide
uniform and timely complaint information, or to access the agencies’ programs,
databases, and spreadsheets used to track complaints and inquiries. Although
the office has established guidance to agencies that standardizes definitions and
criteria for complaints and inquiries, the office does not have the authority to
require their use. As a result, the agencies do not always follow these standard
definitions or criteria, compromising the usefulness of the data. While all
agencies use the Health and Human Services Enterprise Administration Report
Tracking System, or HEART] to track some complaints and inquiries, not all
divisions within each agency use the database. Some divisions have opted to
continue using databases from previous legacy agencies, while others track the
information in simple spreadsheets. Meanwhile, data that does arrive at the
office is often incomplete, as the agencies only collect and share a portion of
the complaints made. Further, agencies make no effort to collect complaints
that originate in regional offices; such complaints are not centrally tracked
by the system and simply handled at the discretion of managers in the field.
‘These issues all prevent the ombudsman’s office from effectively carrying out
its mission.

The
ombudsman’s
office needs
to be easily
accessible to
people who need
help the most.

The
ombudsman’s
office has no
authority to
require system
agencies
to provide
information.
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Recommendations
Change in Statute

12.1 Require HHSC to create an approval process and standard criteria for all system
websites.

'This recommendation would require HHSC to create a standard process to ensure websites across the
system are developed according to standard protocols. Agencies would be required to provide HHSC’s
communications and information technology offices information on all existing websites and gain approval
from HHSC for any new website projects. HHSC would inventory and evaluate the ongoing need
for existing separate websites and how to improve uniformity and efhiciency of the sites. Program staft
developing websites among system agencies and HHSC communications and information technology
staft would need to work together during the early stages of planning according to criteria such as those
listed below.

Communications

e Creating criteria for a uniform look and feel for all main agency home pages. These websites should
have common layouts and features and provide obvious links to all other system agency home pages
and key system resources.

e Creating criteria for a look and feel for all supplemental websites, including obviously placed links
to the responsible agency’s home page and other appropriate topical system resources.

e Using consistency of message wherever possible.

Information Technology

e Creating criteria for the technical aspects of sites, such as the types of platforms to be used and
analytics to be tracked.

e Ensuring accessibility to people with disabilities.

e [Ensuring search engine optimization for all websites.

e [Ensuring internal website search capabilities.

e Maximizing use of software and contracts for website development.

e Developing requests for proposals when contracting for any business services that include the creation
of a website, as also discussed in Issue 2.

12.2 Require HHSC to create policies governing hotlines and call centers throughout
the health and human services system.

'This recommendation would require HHSC to complete a comprehensive inventory of all hotlines and
call centers that exist throughout the system and create criteria for assessing whether each is needed.
HHSC must assess this inventory with an eye toward merging related hotlines and call centers where
appropriate, and maximizing use of the 2-1-1 call system. HHSC should complete the inventory and
assessment by March 1, 2016. HHSC must also create policies establishing criteria for any future
hotlines or call centers, including an approval process for both establishing a hotline and the contracts
and phone systems to be used.
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RESPONSES TO ISSUE 12

Recommendation 12.1

Require HHSC to create an approval process and standard criteria for all system
websites.

Health and Human Services Commission Response to 12.1

'The agency supports the recommendation to standardize the website approval process for the
health and human services system and to provide easy access for the public. (Kyle Janek, M.D.,
Executive Commissioner — Health and Human Services Commission)

For 12.1

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin
Against 12.1

None received.

Modifications

1. Review website design for accessibility and compatibility for the needs of various disabilities.

(James C. “Jake” Billingsley, Llano)

2. Consider the voices of the community in rolling out services that are geared for the community.
(Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington)
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Recommendation 12.2

Require HHSC to create policies governing hotlines and call centers throughout
the health and human services system.

Health and Human Services Commission Response to 12.2

HHSC supports the recommendation and will continue to work towards creating a seamless
process for clients to contact the appropriate agency and receive needed services and timely
answers to questions. (Kyle Janek, M.D., Executive Commissioner — Health and Human
Services Commission)

For 12.2

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin
Against 12.2

None received.

Modifications

3. Consolidate hotline services into one hotline clearing and connecting center. (James C.

“Jake” Billingsley, Llano)

4. HHSC should increase funding to better market 2-1-1. (Adrianna Cuellar Rojas, President
and CEO — United Way of Texas, Austin)

5. Simplify interactive voice messages using laymen’s terms, train operators of other call centers
to professional standards, and ensure that 2-1-1 has accurate and up-to-date information to
provide its users. (Matt Yell, President and Judy Fullylove, Vice President — Texas Alliance
for Information and Referral Systems)

6. Streamline call and data collection processes to make it easier for callers to connect to the
services they need. (Matt Yell, President and Judy Fullylove, Vice President — Texas Alliance

for Information and Referral Systems)

Recommendation 12.3

Clarify the role and authority of the HHSC ombudsman’s office as a point of
escalation for complaints throughout the system and to collect standard complaint
information.
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Health and Human Services Commission Response to 12.3

HHSC supports the recommendation. The ombudsman’s office is currently exploring options to
improve the collection, tracking, and resolution of complaints for some agency programs. (Kyle
Janek, M.D., Executive Commissioner — Health and Human Services Commission)

For 12.3
Katherine Barillas, Ph.D., Director of Child Welfare Policy — One Voice Texas, Houston

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin

Patty Ducayet, Texas State Long-term Care Ombudsman — Department of Aging and Disability

Services, Austin

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Gyl Switzer, Public Policy Director — Mental Health America of Texas, Austin
Against 12.3

None received.

Modifications

7. Establish a single ombudsman’s office under HHSC, consisting of staft from the current
agency ombudsman’s office so that expertise is not lost and centralizing reporting regarding
policy and practice of HHSC agencies and divisions. (Katherine Barillas, Ph.D., Director
of Child Welfare Policy — One Voice Texas, Houston)

8. Establish a board of consumers and professionals to which the HHSC ombudsman’s office
would report in order to ensure that the ombudsman’s office is truly independent. (Katherine

Barillas, Ph.D., Director of Child Welfare Policy — One Voice Texas, Houston)

9. Strengthen the effectiveness of the HHSC Ombudsman’s office by establishing policies in
statute regarding: confidentiality for the reporter and subject; consequences for agency staft
engaging in retaliation against a consumer; requirement to open an investigation for any call
from a child or youth in state care; required assistance for children alleging abuse or neglect
to report the allegation to DFPS statewide intake or other appropriate body, and monitoring
of the investigation until resolution. (Katherine Barillas, Ph.D., Director of Child Welfare
Policy — One Voice Texas, Houston)

10. Require the HHSC ombudsman’s office to take the following actions regarding complaints:
establish a secure form of communication with children and youth in state care in order to
ensure they are made aware of the results of the investigation including substantiation of any
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11.

12.

13.

14.

complaints; and develop and implement an annually-updated outreach plan to all parties
who can potentially make inquiries or complaints. (Katherine Barillas, Ph.D., Director of

Child Welfare Policy — One Voice Texas, Houston)

Authorize the HHSC ombudsman’s office to substantiate as many complaints deemed
valid by their investigation, and to substantiate on complaints/violations uncovered during
the course of their investigations, even if those complaints were not originally indicated by
the reporter of the initial complaint. (Katherine Barillas, Ph.D., Director of Child Welfare
Policy — One Voice Texas, Houston)

Require the HHSC ombudsman’s office to regularly report performance data to the Legislature
and the governor’s office, including but not limited to the following elements, and post the
information on the HHSC webpage: a glossary of terms; performance data, including a
breakdown of inquiries and complaints tied to the type of source (not individual) and how
they were resolved; changes agencies made to resolve complaints; inquiry and complaint
trends; suspected underlying causes and systemic remedies; outreach activities and strategy
for the next year; and public feedback on performance data and patterns of inquiries and
complaints. (Katherine Barillas, Ph.D., Director of Child Welfare Policy — One Voice

Texas, Houston)

Increase the authority of the Office of the Ombudsman to resolve disputes and mediate
with agencies. (James C. “Jake” Billingsley, Llano)

Include a detailed method of accountability of addressing complaints in a timely manner
and reporting publicly the type of complaints that are being addressed throughout the year.
(Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington)

Modifications to Issue 12

15.

If the Sunset Commission does not adopt a unified ombudsman under HHSC as noted
above, provide for DFPS to have an independent ombudsman’s office, currently called the

Office of Consumer Affairs (OCA), with the following changes.

e 'The Commissioner of the Department of Family and Protective Services should have
no authority to create or change the policy and practice, determine the budget, or make
decisions regarding personnel of OCA. Administrative attachment should move from
DFPS to HHSC, and a budget line item for the OCA should be established within
the HHSC budget.

e Confidentiality for the reporter of and child who is the subject of the report of alleged

or suspected abuse or neglect should follow the guidelines defined in Section 261.201
of the Family Code.

e ‘The Office of Consumer Affairs and Child Care Licensing should have a policy in
place which outlines the consequences, based on the extent of the offense and severity
of retaliation, for individuals and agencies found to have engaged in retaliation against
a child or youth in foster care.
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e The Office should open a case for any child in foster care that calls the office with either a
complaint or inquiry,and OCA staff should determine if the inquiry is based on potential
violations and should be treated as a complaint. If the child alleges abuse or neglect,
OCA should assist the child in reporting the allegation to Statewide Intake and shall
open a case that shall stay open for the duration of the investigation and resolution by
Residential Child Care Licensing (RCCL) and Child Protective Services (CPS). The
Office of Consumer Affairs should establish a secure form of communication with the
child to ensure that he/she is made aware of the results of the investigation including
the substantiation of any complaints. Any complaint from a child in foster care needs
to be separately investigated by OCA.

e The Office of Consumer Affairs should be responsible for developing and implementing
an outreach plan to all parties who can potentially make inquiries or complaints. This
outreach plan should be updated annually and should include notification signs in
residential facilities where DFPS clients reside, placed in safe, private spaces, easily
accessible to clients. Notification of the function of OCA should be provided to
Guardians ad Litem, CASA and staff of CPS, RCCL and APS.

e The Office of Consumer Affairs should have the authority to substantiate as many
complaints deemed valid by their investigation and to substantiate complaints/violations
uncovered during the course of their investigation even if those complaints were not
originally indicated by the reporter of the initial complaint. Newly identified complaints
should trigger an additional line of investigation.

e ’The Office of Consumer Affairs should be required to annually provide the following
information to the Health and Human Services Commission, the Commissioner of
DFPS and the legislature: performance data including a breakdown of the nature of
the inquiries and complaints tied to the source of the report as well as the way in which
complaints were resolved; what changes DFPS Regions and or state level DFPS made
to resolve complaints; a glossary of terms; trends of inquiries and complaints; underlying
causes and systemic remedies; outreach activities and strategy for next year; and public
feedback on performance data and patterns of inquiries and complaints. The information

should also be posted on the DFPS website.
(Katherine Barillas, Ph.D., Director of Child Welfare Policy — One Voice Texas, Houston)

16. Create an independent ombudsman for Medicaid managed care beneficiaries not imbedded
in a managed care company or state agency and that has expertise and authority to navigate
and represent individuals in negotiations and administrative hearings.

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Susan Murphree, Senior Policy Specialist — Disability Rights Texas, Austin

17. Adequately staff a Medicaid managed care ombudsman program at HHSC that is independent
and clearly separate from other functions of the agency. (Patty Ducayet, State Long-term
Care Ombudsman — Department of Aging and Disability Services, Austin)
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ComMissION DEcISION ON Issue 12

(DECEMBER 2014)

'The Sunset Commission adopted all of the staff recommendations in Issue 12.

FINAL RESuLTS ON Issue 12

(Jury 2015)

Legislative Action — S.B. 200

Recommendation 12.1 — Senate Bill 200 requires HHSC to establish a process to ensure system
websites are developed and maintained according to standard criteria and to develop and maintain
an inventory of all system websites. In addition, HHSC must consolidate websites, if appropriate,
to improve public access.

Recommendation 12.2 — Senate Bill 200 requires HHSC to inventory and develop criteria to
assess the need for all existing hotlines and call centers; create an approval process for new hotlines
and call centers; and, as added by the Legislature, develop policies and standards for hotlines and
call centers that include performance measures and benchmarks. HHSC must assess its inventory
of hotlines and call centers with an eye toward consolidating related hotlines and call centers and
maximizing use of the 2-1-1 call system.

Recommendation 12.3 — Senate Bill 200 clarifies the role and authority of the HHSC ombudsman’s
office as a point of escalation for complaints throughout the system, not just HHSC, and to collect
standard complaint information. The bill abolishes other offices performing ombudsman duties within
system agencies at specified times in conformance with provisions to reorganize system agencies.
However, S.B. 200 provides that ombudsman offices not abolished are the office of independent
ombudsman for state supporting living centers, office of the state long-term care ombudsman, and
any other ombudsman office that is required by federal law.
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IssuE 13

HHSC’s Advisory Committees, Including the Interagency Task Force
for Children With Special Needs, Could be Combined and Better
Managed Free of Statutory Restrictions.

Background

To obtain stakeholder input related to rules and policies for its programs, the Health and Human Services
Commission (HHSC) oversees 41 advisory committees, 35 of which are in statute and briefly described
in Appendix D.! Advisory committees are designed for stakeholders and members of the public, either

through membership on a committee or during
the public input period of a meeting, to advise or
provide certain perspectives or expertise to the
agency on its responsibilities. One of HHSC’s
advisory committees, the Interagency Task Force

for Children With Special Needs, is currently

under Sunset review.

While state law requires agencies to meet basic
standards for public input to ensure open and
responsive government, the Legislature has also
acknowledged the need to regularly assess whether
such input is effective. The Texas Sunset Act and
other laws and HHSC policies require ongoing
evaluation and review of advisory committees,
as shown in the textbox, Key Advisory Committee
Laws and Policies.

Findings

Key Advisory Commiittee Laws and Policies

e Section 325.011, Texas Government Code:
Odutlines criteria for the Sunset review of agencies
and their advisory committees.

e Chapter 2110, Texas Government Code:
Requires regular evaluation of agency advisory
committee costs, effectiveness, and duration.

e Section 531.012, Texas Government Code:
Authorizes the executive commissioner to appoint
advisory committees in rule as needed.

e HHSC Circular C-022: Establishes system-wide
guidelines for all health and human services agencies’
advisory committees, including a biennial report to
evaluate continued usefulness of committees.

Statutory advisory groups are difficult to administer, inflexible,

and not fully accessible to the public.

e Statutoryrestrictions. Some of HHSC’s advisory committees may continue
to be useful, but would function better in rule than in law. Establishing
advisory committees in statute can lock agencies into narrowly defined ways
of obtaining input without the flexibility to change or abolish groups as
needs, priorities, and conditions evolve. The executive commissioner has
general authority to appoint advisory committees by rule, which allows the
agency to create groups as needed without the perpetuity and limitations
imposed by statutory requirements.” Re-establishing these committees
in rule, instead of statute, would provide HHSC with more flexibility to
structure the committees in the best way to meet the agency’s current needs.

Statutorily
required advisory
committees
prevent the
agency from
responding to
evolving needs.
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In fiscal year
2013, staff spent
16,700 hours at a
cost of $800,000
supporting
advisory
committees.

HHSC does not
provide working
access to the
Internet in its
hearing rooms.

Burden to administer so many committees. The large number of
committees causes administrative burdens, as the agency has difficulty
staffing and managing so many active committees. The agency estimates
it conducted 189 meetings of advisory committees in fiscal year 2013,
conservatively representing more than 16,700 staff hours at a cost of
approximately $800,000. Although the committees’ value cannot be
similarly estimated, 630 committee members also take time away from
their day-to-day activities and often pay their own travel costs to provide
teedback. In addition, many advisory committees have their own statutorily
required reporting requirements that can add to the administrative burden.
Obtaining stakeholder input through advisory committees is an important
tool for an agency, but advisory committees must be well managed to
ensure their efficiency and effectiveness. Better management of advisory
committees can open the system to improved channels of advice and
public input.

Access to advisory committees is not friendly to the public. The health
and human services system lacks a master calendar of advisory committee
meetings, causing conflicts for double-booked stakeholders and making it
difficult for the public to know when meetings are happening, reducing their
ability to easily attend or provide input to the agency. System agencies also
stream very few of their advisory committee meetings, a common practice
among other state agencies, further limiting public involvement. Because
HHSC’s stakeholders may have disabilities that pose additional challenges
to physically attending meetings, the health and human services system
should make a better effort to accommodate stakeholders and members
of the public to obtain their input. HHSC also does not provide working
access to the Internet in its hearing rooms, leaving members of the public
unable to access meeting materials that staff posts on the agency’s website.

Several of HHSC’s advisory committees are unnecessary or
duplicative.

e Unnecessary committees. A group of regional advisory committees does

not fulfill its purpose and could be abolished. When managed care was
in its infancy, the Legislature established Medicaid and CHIP Regional
Advisory Committees to provide recommendations to HHSC on the
improvement of Medicaid managed care in their region.* The committees
operate from field offices under the division overseeing eligibility services,
not the Medicaid/CHIP division, which means that both staff and members
of the committee are uninformed about administration and operations of
the Medicaid program or managed care. Stakeholders who attend these
meetings to receive updates or provide feedback cannot receive answers to
their questions right away and must wait for advisory committee members
to get the answer from the agency in several days or even weeks. Moreover,
the Medicaid/CHIP division does not use the regional advisory committees
to communicate with stakeholders. During the agency’s efforts to provide
information on the most recent expansion of managed care, the Medicaid/
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CHIP division instead conducted a separate series of stakeholder meetings
throughout the state.

In addition, four committees are inactive, having fulfilled their purpose, but
remain in statute. Those four committees are the Guardianship Advisory
Board, Renewing Our Communities Account Advisory Committee,
Volunteer Advocate Program Advisory Committee, and the Work Group
on Uncompensated Hospital Care.

e Duplicative committees. HHSC also has several groups of committees that
could be combined to more efficiently discuss overlapping subject matters.
HHSC’s number of advisory committees with overlapping jurisdictions is
uncommon among other state agencies. A best practice is to use a smaller HHSC’s number

number of standing advisory committees that have broad jurisdiction of overlapping
over certain functions, programs, or related topics. This approach allows advisory
agencies to assign an appropriate number of specific topics to one standing committees is
advisory committee, enabling the committee to consider the cumulative UNCOMmMmon.

impacts of related topics on both the agency and its stakeholders. Advisory
committees often establish subcommittees within the standing advisory
committee, if more specific input or expertise is needed. Some examples
of duplicative committees are below.

Managed Care Committees. The Legislature created both a general
managed care advisory committee as well as a separate committee for
each recent or upcoming managed care transition, including the following:

— State Medicaid Managed Care Advisory Committee,
— STAR Kids Managed Care Advisory Committee,

— Intellectual and Developmental Disability System Redesign Advisory
Committee,

— Behavioral Health Integration Advisory Committee,
— STAR+PLUS Quality Council, and
— STAR+PLUS Nursing Facility Advisory Committee.

While program eligibility may vary, each managed care program has
common elements and challenges. Members of each committee have
expressed interest in addressing the same managed care topics, such as
network adequacy and quality. While HHSC staft try to update the
committees on other committees’ actions to avoid duplication, their
efforts reinforce the ineflicient approach of managing several overlapping
committees. One managed care committee could serve to address all
managed care concerns, with subcommittees to evaluate issues specific to
certain managed care programs.

Quality Committees. The Legislature has also created multiple committees

to evaluate and recommend quality initiatives in the healthcare system.
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Recommendations

Change in Statute

13.1 Remove advisory committees from statute, including those with Sunset dates, and
allow the executive commissioner to re-establish needed advisory committees in
rule.

This recommendation would eliminate from statute HHSC’s 32 of the 35 advisory committees listed
in Appendix D, including several unnecessary, duplicative, or inactive advisory committees. The three
remaining committees, the Pharmaceutical and Therapeutics Committee, Drug Utilization Review
Board, and Medical Care Advisory Committee, would not be affected by this recommendation, as
those committees are addressed in Issue 4. The recommendation would also remove the Sunset dates of
those advisory committees scheduled for Sunset review. All statutory provisions associated with those
committees, including reporting requirements as shown in Appendix E, would be removed from law.

This recommendation would abolish all regional advisory committees established under Subchapter B,
Chapter 533 of the Texas Government Code and remove the statutory language requiring the Commission
to establish regional advisory committees. These committees should remain abolished because they do
not properly fulfill their purpose and HHSC uses other mechanisms to receive statewide input into
managed care initiatives.

The executive commissioner would continue to create or re-create advisory committees in rule, as
necessary, to advise the agency. As part of this recommendation, HHSC should restructure and reduce its
number of advisory committees to move from a multitude of committees with overlapping jurisdictions
to a smaller number of standing committees with broad-based jurisdiction. Restructuring the agency’s
advisory committees to be more efficient and effective would reduce the number of committees, and the
number of stakeholders serving on advisory committees. However, the result would be increased focus
and quality of stakeholder input, more easily managed by agency staft.

Committee appointments by the governor, lieutenant governor, and speaker would be removed with
the statutory language and all committee members would be appointed by the executive commissioner.
All committees would report their recommendations to the executive commissioner,and HHSC would
publicly distribute reports or recommendations to state leadership, legislative committees, and members
of the public through existing mechanisms.

13.2 Remove the Task Force for Children With Special Needs, the Children's Policy
Council, the Council on Children and Families, and the Texas System of Care
Consortium from statute.

'This recommendation would remove all four committees from statute, including removing Sunset
dates. In implementing this recommendation, the executive commissioner, by rule, should combine and
reorganize as one advisory committee, the Task Force, the Children’s Policy Council, the Council on
Children and Families, and the Texas System of Care Consortium in such a way that their membership,
purpose, and initiatives most effectively direct state resources to improve services and better coordinate
advisory efforts for children with special needs. HHSC would determine the composition of the new
committee, making sure to balance input from relevant state agencies with input from parents or families
of children with special needs. The new committee could use subcommittees to focus on specific initiatives
under jurisdiction of the committee.
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RESPONSES TO Issurk 13

Recommendation 13.1

Remove advisory committees from statute, including those with Sunset dates,
and allow the executive commissioner to re-establish needed advisory committees
in rule.

Health and Human Services Commission Response to 13.1

HHSC accepts the recommendation and agrees that removing advisory committees from
statute will give the Executive Commissioner needed flexibility to create venues for providing
meaningful stakeholder input. If adopted by the Legislature, the Executive Commissioner will
work to establish a process to continue to gain public input. The agency suggests consideration
be given to establishing effective dates for these changes so HHSC may have sufficient time to
inform stakeholders and receive feedback; streamline duplicative or unnecessary committees; and
re-establish needed advisory committees in rule. (Kyle Janek, M.D., Executive Commissioner
— Health and Human Services Commission)

Sunset Staff Modification to 13.1

1. Direct HHSC to seek stakeholder and public input in evaluating the need for and restructuring
its advisory committees and to create or recreate committees, as necessary, by the Sunset
bill's September 1, 2015 effective date. The committees would be able to meet while the
agency adopts rules to govern their operation. Rules should be adopted by March 1, 2016.

For 13.1

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 13.1
Candace Aylor, Austin

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Regina Blye, Executive Director — Texas State Independent Living Council, Austin
Julie Bourne, Houston

Ricky Broussard, Government Affairs Committee Chair — Arc of Texas, Texas City
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Patti Derr, Executive Director — Texas Federation of Families for Children’s Mental Health,
Converse

Kenneth Dick — Bexar Care Governance Board, Texas Federation of Families, San Antonio
Claudette Fette — Texas Federation of Families, Denton County Federation of Families, Denton
Monica Haverkamp, RN — Keller ISD, Keller

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice, Austin
Carlos Higgins, Chair— Legislative Action Committee, Texas Silver-Haired Legislature, Austin
Steve Hull, Executive Director — The Arc of Gregg County, Longview

Seth Hutchison, Vice President — Texas State Employees Union, Austin

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin

Steve Mayfield, Denton

Susan Murphree, Senior Policy Specialist — Disability Rights Texas, Austin

Ken Pool, M.D., President — Texas e-Health Alliance, Austin

Jennifer Riley, Executive Director of Business Development - THERAPY 2000, Dallas
Deborah Rosales-Elkins, Mental Health Engagement Coordinator — Texans Care for Children,

Manor
Josette Saxton, Mental Health Policy Associate — Texans Care for Children, Austin

Sunset Member Modification

2. On November 12, Chair Nelson appointed a work group chaired by Vice Chair Price and
including Senator Birdwell, Senator Schwertner, Representative Dutton, Representative
Burkett, and Mr. Luce, to consider the proposed consolidation of the state’s health and
human services agencies as recommended in Issue 1 and to consider staff recommendations
relating to advisory committees in Issue 13. The work group recommends the following
modifications.

Add the following provisions to Recommendation 13.1

e Require the executive commissioner in szafute to establish and maintain advisory
committees to consider issues and solicit public input across all major areas of the agency,
including but not limited to:

a) Medicaid and other social services programs
b) managed care
¢) quality initiatives

d) aging
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e) individuals with disabilities, including autism
f) rehabilitation, including brain injuries

g) children’s issues

h) public health

i) behavioral health

j) regulatory matters

k) protective services

1) prevention efforts

m) faith and community-based matters

® Asastatutory change, apply Chapter 2110, Government Code, to an advisory committee
appointed by the executive commissioner. The agency would be required to adopt rules,
in compliance with Chapter 2110, Government Code, by March 1,2016, in conjunction
with the management action below. Such rules would cover an advisory committee
that primarily functions to advise the agency, including rules governing an advisory
committee’s purpose, tasks, reporting requirements, and expiration date. The agency
should also adopt rules regarding an advisory committee’s:

a) size and quorum requirements;

b) qualifications for membership, including experience requirements and geographic
representation;

c) appointment procedures;
d) terms of service; and

e) compliance with the requirements for open meetings under Chapter 551, Government

Code.

Advisory committees would be required to report any recommendations to the executive
commissioner at executive council meetings.

® Asamanagement recommendation, direct the executive commissioner to seek stakeholder
and public input, through a public hearing, in evaluating the need for and restructuring its
advisory committees. By the Sunset bill's September 1,2015 effective date, the executive
commissioner would be required to submit a plan on the agency’s website outlining the
agency’s approach to obtaining stakeholder input through advisory committees across
the system, including a list of advisory committees that would continue and be recreated,
merged together as a new committee, or left to expire. The committees would be able
to meet while the agency adopts rules to govern their operation.

'The modification would not change any of the specific provisions in Recommendation 13.1,
including removing 32 advisory committees from HHSC’s statute, maintaining the three
HHSC committees addressed elsewhere in the report, removing separate Sunset dates for
advisory committees, or abolishing the regional advisory committees. The recommendation,
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as modified, would not affect Recommendation 13.2, reconfiguring committees for children
with special needs, or any committees for other system agencies previously acted on by the
Sunset Commission.

(Representative Four Price, Work Group Chair, Senator Brian Birdwell, Senator Charles
Schwertner, Representative Harold V. Dutton Jr., Representative Cindy Burkett, and Mr.
Tom Luce, Members — Sunset Advisory Commission)

Modifications

3.

Do not dissolve any board until a majority of board members have agreed to proposed
changes to their structure. (Candace Aylor, Austin)

Exclude Governor appointed boards charged to provide recommendations to the Legislature
including the Texas Institute of Health Care Quality and Efficiency from Recommendation
13.1. (Steven Berkowitz, Chairman of the Board of Directors — Texas Institute of Health
Care Quality and Efficiency, Austin)

Staff Comment: 'This modification would affect two committees that both include governor-
appointed members and that report to the Legislature: The Texas Institute for Health Care
Quality and Efficiency and the Interagency Coordinating Group for Faith- and Community-
based Initiatives. However, five total committees have some governor appointments and five
others report to the Legislature, not exclusively the executive commissioner.

Specify in statute broad areas where public input is essential, such as long-term care services,
behavioral health services, public health services, etc. (Trey Berndt, Associate State Director-

Advocacy — AARP, Austin)

Explicitly continue the State Medicaid Managed Care Advisory Committee or a similar
group in statute. (Trey Berndt, Associate State Director-Advocacy — AARP, Austin)

Create a taskforce of consumers and advocates to assess and review the committees slated
for removal from statute to determine their value, composition, and duties. HHSC Circular
C-022 could guide this process with regard to clear guidelines, stakeholder input, and other
governmental agency support to evaluate and recommend change, including consolidation
or abolishment. (Dennis Borel, Executive Director — Coalition of Texans with Disabilities,
Austin)

Keep the Texas System of Care Consortium in statute, house it under mental health
coordination, and expand its membership to include and increase youth and family voices.
(Julie Bourne, Houston)

Retain the Texas Traumatic Brain Injury Advisory Council in statute. (Jane Boutte, Elected
Presiding Officer — Texas Traumatic Brain Injury Advisory Council, Grapevine; Lynne C.
Davis, Ph.D. — Brain Injury Research Center, TIRR Memorial Hermann, Houston; Carl
E. Josehart, CEO — TIRR Memorial Houston, Houston; Rose Pelzel, Member — Texas
Traumatic Brain Injury Advisory Council, San Angelo; Marc Sherer, Ph.D., ABPP, FACRM,
Director of Research — TIRR Memorial Hermann, Houston)
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

Maintain the Interagency Coordinating Group for Faith- and Community- Based Initiatives
and Texas Nonprofit Council as advisory committees in state statute.

Elizabeth Darling, CEO/President — OneStar Foundation (Texas National Service

Commission), Austin

Bee Moorhead, Executive Director — Texas Interfaith Center for Public Policy/Texas Impact
and Chair — Texas Nonprofit Council, Austin

For any advisory group proposed for consolidation or elimination, the state should examine
what functions would be lost as a result, and if those functions are or could be performed by
another group. (Kaili Goslant, chair — the Arc of Texas Governmental Affairs Committee,
Austin)

Integrate community representation into the establishment or modification of existing
or developed committees. (Ebony Hall, Chair — Tarrant County Disproportionality and
Disparities Advisory Council, Arlington)

Keep authority for the Medical Care Advisory Committee and the Hospital Payment
Advisory Committee in statute. (John Hawkins, Senior Vice President, Government
Relations — Texas Hospital Association, Austin)

Retain some statutorily-created committees, in particular the Statewide Medicaid Managed
Care Advisory Committee and the Quality-Based Payment Advisory Committee. (John
Holcomb, M.D., Chair — Select Committee on Medicaid, CHIP and the Uninsured, Texas
Medical Association, Austin)

Develop clear criteria specifying when and how HHSC will establish committees, ensure
active stakeholder input on the process to create or abolish committees, and mechanisms
for ensuring that the new committees retain their authority to share recommendations with
HHSC leadership and the Legislature. (John Holcomb, M.D., Chair — Select Committee
on Medicaid, CHIP and the Uninsured, Texas Medical Association, Austin)

Require the executive commissioner to appoint members to advisory councils who either
have disabilities or serve as their recognized substitutes. (Paul Hunt — Austin Council of

the Blind, Austin)

Require a review of advisory committees and a more measured approach to removing
committees from statute. (Lee Johnson, Deputy Director — Texas Council of Community
Centers, Austin)

Each established committee should have an opportunity to report to the HHSC executive
council as a standard agenda item. (Bob Kafka, Organizer - ADAPT of Texas, Austin)

Statutorily require the executive commissioner to solicit input from aftected stakeholders.
(Frank McCamant, Chair — Texas Council on Autism and Pervasive Developmental
Disorders, Austin)
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20. Continue the statutorily required reporting requirements and reports by the Interagency
Coordinating Group for Faith- and Community-Based Initiatives and Texas Nonprofit
Council. (Bee Moorhead, Executive Director — Texas Interfaith Center for Public Policy/
Texas Impact and Chair — Texas Nonprofit Council, Austin)

21. Specify at least one major advisory committee in statute and give members clear direction
as to their role in the process and the work expected of them. (Bee Moorhead, Executive
Director — Texas Impact, Austin)

22. Consult consumers, families, and community stakeholders in any reorganization of advisory
bodies to prevent populations, specialized issues, or unique functions from getting lost in the
shuflle, and to ensure a family and/or youth voice in the policymaking process is maintained.
(Josette Saxton, Mental Health Policy Associate — Texans Care for Children, Austin)

23. Eliminate advisory committees that are not absolutely crucial to rulemaking or other
legitimate activities. (Lee Spiller, Executive Director — Citizens Commission on Human

Rights, Austin)

24. Agency advisory committees should be subject to conflict of interest rules. (Lee Spiller,
Executive Director — Citizens Commission on Human Rights, Austin)

25. Retain the Children’s Policy Council in statute. (Columba Wilson, San Antonio)

Recommendation 13.2

Remove the Task Force for Children With Special Needs, the Children’s Policy
Council, the Council on Children and Families, and the Texas System of Care
Consortium from statute.

Health and Human Services Commission Response to 13.2

'The agency supports the recommendation to combine and reorganize these important committees
so the new committee can take a holistic approach to improving service coordination and outcomes
for children with special needs. As discussed in Recommendation 13.1 HHSC suggests effective
dates be established so the agency may have sufficient time to receive feedback from stakeholders,
combine the four committees into a single committee, and re-establish the new committee in
rule. (Kyle Janek, M.D., Executive Commissioner — Health and Human Services Commission)

Sunset Staff Modification to 13.2
26. Direct HHSC to seek stakeholder and public input in restructuring the four children’s

advisory committees and to create the new committee by the Sunset bill's September 1,
2015 effective date. The committee would be able to meet while the agency adopts rules to
govern its operation. Rules should be adopted by March 1, 2016.

For 13.2

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo
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Ken Pool, M.D., President — Texas e-Health Alliance, Austin
Ben G. Raimer, M.D., Chair — Health and Human Services Council

Arlene Wolgemuth, Executive Director — Texas Public Policy Foundation, Austin

Against 13.2
Candace Aylor, Austin

James C. “Jake” Billingsley, Llano
Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Joseph Bourne, Youth Advocate — Children and Families with Mental Health, Houston

Julie Bourne, Parent and Advocate for Children and Families with Mental Health — Texas
Family Voice Network, Houston

Ricky Broussard, Government Affairs Committee Chair — Arc of Texas, Texas City

Eileene Chappelle — Texas Family Voice Network, Houston

Amy Connor, Parent, Austin

Patti Derr, Director — Texas Federation of Families for Children’s Mental Health, Converse
Kenneth Dick — Bexar Care Governance Board, Texas Federation of Families, San Antonio
Claudette Fette — Texas Federation of Families, Denton County Federation of Families, Denton
Stacy Ford, President — Coalition of Human Rights Policy Advocates, Leander

Monica Haverkamp, RN — Keller ISD, Keller

Carlos Higgins, Chair— Legislative Action Committee, Texas Silver-Haired Legislature, Austin
Steve Hull, Executive Director —The Arc of Gregg County, Longview

Seth Hutchison, Vice President — Texas State Employees Union, Austin

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin

Linda Litzinger, caregiver and advocate, Austin

Roberta Lloyd, Boerne

Greg Mazick, RN — National Nursing and Rehab, SA Pediatrics, San Antonio

Susan Murphree, Senior Policy Specialist — Disability Rights Texas, Austin

Melissa Phillips — Texas Parent to Parent Advocacy Group, Buda

Emily Rogers, Austin
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Deborah Rosales-Elkins, Mental Health Engagement Coordinator — Texans Care for Children,
Manor

Kimberly Spenrath, Spring Branch

Mary Taylor, Denison

Jason Terk, M.D., President — Texas Pediatric Society
Isela Wilson, Parent — TAPVI, Rancho Viejo

Modifications

27. Maintain the Texas System of Care Consortium as an advisory board under the Medical
and Social Services functional area of the newly designed HHSC.

Candace Aylor, Austin

Joseph Bourne, Youth Advocate — Children and Families with Mental Health, Houston
Julie Bourne, Parent and Advocate — Children and Families with Mental Health, Houston
Eileene Chappelle — Texas Family Voice Network, Houston

Melissa Phillips — Texas Parent to Parent Advocacy Group, Buda

Isela Wilson, Parent — TAPVI, Rancho Viejo

28. Require the Legislature to include and increase youth and family voice on the Texas System
of Care Consortium. (Candace Aylor, Austin)

29. Keep the Task Force for Children with Special Needs and place in its purview all children
with disabilities. (James C. “Jake” Billingsley, Llano)

30. Maintain the Texas System of Care Consortium and Task Force for Children with Special
Needs. (Amy Connor, Parent, Austin)

31. Require the Task Force for Children with Special Needs, the Children’s Policy Council, the
Council on Children and Families, and the Texas System of Care Consortium to submit
a plan of action that will ensure efficiency in communication with the agency, including
measures of efficiency and evaluations at particular milestones. (Stacy Ford, President —

Coalition of Human Rights Policy Advocates, Leander)

32. Direct the committees to use technology for virtual meeting attendance and provide more
training and clearly defined roles for committee members. (Kimberly Spenrath, Spring

Branch)

33. Ensure the continuity and completion of the Task Force for Children With Special Needs
web site project. (Elaine M. Wiant, President — League of Women Voters of Texas, Austin)
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Recommendation 13.3

Require HHSC to create a master advisory committee calendar, stream advisory
committee meetings, and ensure access to online meeting materials.

Health and Human Services Commission Response to 13.3

HHSC supports the recommendation to make participating in agency meetings more accessible
and user-friendly for the public. (Kyle Janek, M.D., Executive Commissioner — Health and

Human Services Commission)

For 13.3

Dennis Borel, Executive Director — Coalition of Texans with Disabilities, Austin
Marion Coleman, Executive Director — Network of Behavioral Health Providers, Houston

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Lee Johnson, Deputy Director — Texas Council of Community Centers, Austin
Ben G. Raimer, M.D., Chair — Health and Human Services Council

Against 13.3
Candace Aylor, Austin

Claudette Fette — Texas Federation of Families, Denton County Federation of Families, Denton
Monica Haverkamp, RN — Keller ISD, Keller

Modification

34. Ensure HHSC strictly adheres to accessibility standards to serve Texans with a variety of
disabilities who are potential heavy users of the HHSC website. (Dennis Borel, Executive
Director — Coalition of Texans with Disabilities, Austin)

Modifications to Issue 13

35. Require the development of regional training centers featuring strong partnerships focused
on strengthening capacity to provide effective supports at the community level. (Claudette
Fette — Texas Federation of Families, Denton County Federation of Families, Denton)

36. Keep advisory boards to a minimum of one per state area. (Monica Haverkamp, RN — Keller

ISD, Keller)
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CommissioN DEcIsioN oN Issue 13

(DECEMBER 2014)

The Sunset Commission adopted all of the staff recommendations in Issue 13, with Modification
2 by the Sunset Work Group and Modification 26. Modification 2 adds requirements to the
executive commissioner’s authority to appoint advisory committees, including requiring the executive
commissioner to establish and maintain committees for a list of major areas of the agency. The
modification also adds requirements for the executive commissioner to seek stakeholder input in
developing a plan for restructuring advisory committees and to publish that plan on the agency’s
website by September 1, 2015. Modification 26 ensures that this same stakeholder input process
would apply regarding restructuring of the children’s committees in Recommendation 13.2.

FINAL RESuLTS ON IssuE 13

(Jury 2015)

Legislative Action — S.B. 200

Recommendation 13.1 as modified by the Sunset Commission — Senate Bill 200 largely reflects
the Sunset Commission’s recommendation to remove HHSC’s advisory committees from statute
by January 1,2016. 'The bill modifies the Sunset recommendation to eliminate three fewer advisory
committees from statute than was recommended by the Sunset Commission. Senate Bill 200 maintains
the Perinatal Advisory Council, the Interagency Coordinating Group for Faith- and Community-
Based Initiatives and the associated Texas Nonprofit Council. For the Interagency Coordinating
Group and Nonprofit Council, the bill removes requirements for HHSC to provide administrative
support, instead specifying that the state agencies making up the Interagency Coordinating Group
provide such support. The bill also establishes that the governor, instead of the HHSC executive
commissioner, must appoint the members of the Texas Nonprofit Council and makes other provisions
related to its composition.

In addition, Senate Bill 200 provides that the following advisory committees do not expire until

the following specified dates:
e the Children’s Policy Council expires September 1, 2017;

e the Interagency Task Force on Ensuring Appropriate Care Settings for Persons with Disabilities
(also known as the Promoting Independence Advisory Committee) expires September 1,2017;

e the Intellectual and Developmental Disability System Redesign Advisory Committee expires
one year after HHSC completes implementation of the STAR Kids Medicaid managed care

program; and
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e the STAR Kids Managed Care Advisory Committee expires one year after HHSC completes
implementation of the STAR Kids Medicaid managed care program.

As a part of transitioning its advisory committee structure, the Legislature added requirements for
the executive commissioner to publish in the Texas Register by November 1,2015 a list of advisory
committees to be re-established in rule as well as a list of those that will not be continued or whose
functions will be assumed by a new advisory committee. Newly appointed advisory committees
must begin operation immediately on their creation.

As recommended by the Sunset Commission, Senate Bill 200 requires the executive commissioner
to establish and maintain these new advisory committees across all major areas of the health and
human services system and sets out the issue areas to be covered. The bill goes beyond Sunset
Commission reporting requirements for advisory committees to require that they must submit a
written report with any policy recommendations to the Legislature.

Recommendation 13.2 as modified by the Sunset Commission — Senate Bill 200 removes the
Task Force for Children With Special Needs, the Council on Children and Families, and the Texas
System of Care Consortium from statute on January 1, 2016, and removes the Children’s Policy
Council from statute on September 1,2017. In their place, the bill requires the executive commissioner
to create an advisory committee focused on children’s issues. While S.B. 200 removed the Texas
System of Care Consortium from statute, certain functions will continue to be performed by DSHS.

Recommendation 13.3 — Senate Bill 200 requires HHSC to create a master advisory committee
calendar for all advisory committee meetings across the health and human services system, and to post
the master calendar and all meeting materials. HHSC must also stream advisory committee meetings
on its website, and ensure Internet access in committee meeting rooms. The Legislature added that
in considering issues and soliciting public input, advisory committees must seek input from people
in various geographic regions across the state either in person or through teleconferencing centers.

Recommendation 13.4 as added by the Sunset Commission (Modification 2) — Senate Bill 200
applies advisory committee requirements outlined in Chapter 2110, Government Code, to advisory
committees appointed by the executive commissioner.

Management Action

Recommendation 13.5 as added by the Sunset Commission (Modifications 2 and 26) — Directs
the executive commissioner to seek stakeholder and public input in evaluating the need for and
restructuring of its advisory committees and post the plan on the agency website.
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Issue 14

HHSC Statutes Do Not Reflect Standard Elements of Sunset Reviews.

Background

Sunset reviews include a number of standard elements that have resulted either from direction provided
by the Sunset Commission, from statutory requirements added by the Legislature to the criteria for review
in the Sunset Act, or from general law provisions typically imposed on state agencies. The following
material summarizes Sunset staft’s analysis of applicable standard elements for the Health and Human

Services Commission (HHSC).

e Sunset across-the-board provisions. The Sunset Commission has developed a set of standard
recommendations that it applies to all state agencies reviewed unless an overwhelming reason exists
not to do so. These across-the-board recommendations (ATBs) reflect an effort by the Legislature to
place policy directives on agencies to prevent problems from occurring, instead of reacting to problems
after the fact. ATBs are statutory administrative policies adopted by the Sunset Commission that
contain good government standards for state agencies. ATBs reflect review criteria contained in

the Sunset Act designed to ensure open, responsive, and effective government.

e Reporting requirements. The Sunset Act establishes a process for state agencies to provide information
to the Sunset Commission about reporting requirements imposed on them by law and requires the
Commission, in conducting reviews of state agencies, to consider if each reporting requirement needs
to be continued or abolished. The Sunset Commission has interpreted these provisions as applying
to reports that are specific to the agency and not general reporting requirements that extend well
beyond the scope of the agency under review. In addition, the Commission will not consider reports
required by rider to the General Appropriations Act under a presumption that the appropriations
committees will decide on these requirements each biennium. Nor will the Commission consider
reporting requirements with deadlines or expiration dates, routine notifications or notices, posting

requirements, or federally mandated reports.

Findings

The Health and Human Services Commission’s enabling statute
does not reflect standard language typically applied across the
board on Sunset reviews.

HHSC’s enabling statute does not include standard provisions relating to

conflicts of interest and alternative rulemaking and dispute resolution that the
Sunset Commission applies in across-the-board fashion to agencies under review.

the language only applies to the executive commissioner and to entities of interest.
with a financial interest in the former Texas Department of Mental Health

Statute does not

include language

e Conlflicts of interest. While the agency’s governing statute does contain to help prevent
some language to prevent potential conflicts of interest with trade associations, ~ potential conflicts

and Mental Retardation and local mental health and mental retardation
authorities." The agency’s statute does not include standard language that
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Report
requirements by
agency advisory

committees
are addressed
in Issue 13.

A more
recent and
comprehensive
reporting
requirement
makes the Report
on Overpayment
Claims
unnecessary.

would help prevent potential conflicts of interest between high-ranking
agency employees and professional trade organizations associated with the
health and human services agencies’ myriad functions, as a way of ensuring
that agency decisions are made solely in the public’s interest.

Alternative rulemaking and dispute resolution. The HHSC governing
statute does not include all of the standard provisions relating to alternative
rulemaking and dispute resolution that the Sunset Commission routinely
applies to agencies under review. Without the complete provision, the
agency could miss ways to improve rulemaking and dispute resolution
through more open, inclusive, and conciliatory processes designed to solve
problems by building consensus rather than through contested proceedings.

HHSC has four reporting requirements that are no longer
necessary.

As required by the Sunset Act, Sunset staft reviewed HHSC's statutory reporting
requirements and found that the agency is required to produce 42 reports, many
of which continue to be useful. Eight of HHSC’s reporting requirements are
the ongoing responsibility of the agency’s advisory committees and are addressed
in Issue 13. Appendix E, Health and Human Services Commission Reporting

Regquirements, provides a comprehensive list of all reporting requirements and
Sunset staft’s analysis of their need. Of the reports related directly to the agency,
four reporting requirements are no longer necessary and should be eliminated.

2-1-1 Electronic Access to Child Care and Education Services Summary
Referrals.? Statute requires HHSC to produce an annual report for the
Legislature on the number of referrals made through the commission’s
website to child care and educational services, including information on
the number of referrals to head start programs, local workforce boards, and
local school districts. Since being established in 2005, the report has not
sparked much legislative or stakeholder interest and the data could easily
be provided to stakeholders on an ad hoc basis.

Medicaid Expenditures Report.’ Statute requires the agency to prepare a
quarterly report detailing each health and human services (HHS) agency’s
Medicaid expenditures for the Comptroller’s Office, State Auditor’s Office,
and the Legislature. However, the agency has not published this report in
several years because both the monthly financial report, required by rider,
and the federally required Medicaid History Report more comprehensively
tulfill the requirements of this report.

Report on Overpayment Claims.* Statute requires that HHSC produce an
annual report for the Legislative Budget Board and the governor describing
the agency’s progress in reducing the time to establish an overpayment claim
for the Supplemental Nutrition Assistance Program (SNAP). This report,
however, has been replaced by a more recent reporting requirement known
as the S.B. 30 Report that provides more comprehensive information on
the agency’s attempts to collect overpayments of SNAP benefits.
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® Report on Procurement and Contracting Practices.” Statute requires HHSC
to produce a report assessing each health and human services agency’s
compliance with HHSC procurement requirements for the governor,
lieutenant governor, and the speaker. Recently, HHSC centralized all HHS

procurement at the agency, making the reporting requirement unnecessary.

Recommendations
Change in Statute
14.1 Update two standard Sunset across-the-board recommendations for HHSC.

e Conflict of interest. This recommendation would define “Texas trade association” and prohibit an
individual from serving as a high-level agency employee if the person or the person’s spouse is an
officer, employee, or paid consultant of a Texas trade association in the health and human services
field. The provision would also prohibit anyone registered as a lobbyist from serving as the agency’s
general counsel.

e Alternative dispute resolution. This recommendation would update statute to ensure that HHSC
coordinates implementation of its alternative dispute resolution policy, provides training as needed,
and collects data concerning the effectiveness of its use of alternative procedures for rulemaking
and dispute resolution.

14.2 Eliminate four unnecessary reporting requirements, but continue others that serve
a purpose.

'This change will remove the following reporting requirements currently in statute:
® 2-1-1 Electronic Access to Child Care and Education Services Summary Referrals
® Medicaid Expenditures Report

® Report on OQverpayment Claims

® Report on Procurement and Contracting Practices

HHSC’s other reporting requirements would continue in effect, with the exception of those addressed
in Issue 13. Appendix E, Health and Human Services Commission Reporting Requirements, provides detail
on each reporting requirement and Sunset staff’s reccommendation on whether to eliminate or continue
the requirement.

Fiscal Implication

‘These recommendations would not have a fiscal impact to the state.
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The term mental retardation has generally been replaced with intellectual disability.
2 Section 531.03131(f), Texas Government Code.

3 Section 531.02112, Texas Government Code.

4 Section 22.0251(b), Texas Human Resources Code.

5 Section 2155.144(0), Texas Government Code.
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RESPONSES TO IssuE 14

Recommendation 14.1

Update two standard Sunset across-the-board recommendations for HHSC.
e Conflict of interest

e Alternative dispute resolution

Health and Human Services Commission Response to 14.1

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 14.1

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Ken Pool, M.D., President — Texas e-Health Alliance, Austin
Ben G. Raimer, M.D., Chair — Health and Human Services Council
Against 14.1

None received.

Modification

1. Include prohibitions on staff or attorneys representing divisions of HHSC from proceedings
in which a client has had official business or dealings with the staft member’s or attorney’s
spouse or relative. (James C. “Jake” Billingsley, Llano)

Recommendation 14.2

Eliminate four unnecessary reporting requirements, but continue others that
serve a purpose.

Health and Human Services Commission Response to 14.2

'The agency supports the recommendation. (Kyle Janek, M.D., Executive Commissioner — Health
and Human Services Commission)

For 14.2

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo

Ken Pool, M.D., President — Texas e-Health Alliance, Austin
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Ben G. Raimer, M.D., Chair — Health and Human Services Council

Matt Yell, President and Judy Fullylove, Vice President — Texas Alliance for Information and
Referral Systems

Against 14.2

None received.

CommissioN DEcisioN oN Issue 14

(DECEMBER 2014)

'The Sunset Commission adopted all of the staff recommendations in Issue 14.

FINAL RESULTS ON IssuE 14
(Jury 2015)

Legislative Action — S.B. 200

Recommendation 14.1 — Senate Bill 200 updates two standard Sunset across-the-board
recommendations for HHSC dealing with conflicts of interest and alternative dispute resolution.

Recommendation 14.2 — As recommended by the Sunset Commission, Senate Bill 200 eliminates
four unnecessary reporting requirements, but continues others that serve a purpose. In addition,
the Legislature repealed the Biennial Disability Report prepared by the Texas Planning Council for
Developmental Disabilities and the Texas Office for the Prevention of Developmental Disabilities.
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ISSUE 15

Allow the Texas Health Services Authority to Promote Electronic
Sharing of Health Information Through a Private Sector Entity.

Background

Technology has enabled medical personnel to
create electronic files for patients and share that
information over secure networks called health
information exchanges. This advancement offers
the promise of better medical outcomes for
patients when the need arises for providers to
quickly share medical history information. The
textbox, Health Information Exchanges, explains
structures for sharing health information through
these networks.

Health Information Exchanges

Health information exchanges allow healthcare providers,
such as hospitals and physicians, to quickly share patient
medical information electronically. As an example of the
benefits of such information, quick electronic access to
an unconscious accident victim’s medical history could
help a physician avoid administering drugs the patient
is allergic to.

Health information exchanges can be set up in a variety of

o Creation.

ways. An exchange can connect a hospital and its affiliated
offices and physicians together to electronically share
patient medical records. On a broader scale, an exchange
can also be local or regional, connecting physicians and
institutions who agree to share information. Ultimately,
exchanges can be linked together to share information
across a state or beyond state lines.

Both the state and federal
governments have promoted the development
of electronic medical records and health
information exchanges over the last decade.’
As part of this movement, the Legislature
created the Texas Health Services Authority
(THSA) in 2007 to accelerate the secure sharing of electronic medical records through an integrated
network, which was already occurring to some extent in the state — primarily among hospitals in
the same corporate system.?

Structure. Deciding to base its initiative largely on market forces and private interests, the Legislature
created THSA as a nonprofit, public-private partnership.” THSA is governed by an 11-member
board appointed by the governor and representing consumers, providers, hospitals, and other
health information technology stakeholders.* The governor also appoints two ex officio, nonvoting
members to represent the Texas Department of State Health Services.” At the request of the board,
a representative from the Health and Human Services Commission (HHSC) also participates in
quarterly meetings and serves as a nonvoting member. Although statutorily created as a nonprofit
corporation, THSA is subject to the Texas Open Records Act, the Open Meetings Act, and the
Sunset Act.® Statute authorizes THSA to fund its operations with general revenue, grants, user fees,
and other ways consistent with its statutory purpose.’

Funding. THSA received no funding when initially created, operating in the governor’s office
as an advisory board on health information technology and health information exchanges.® This
situation changed after enactment of the federal American Recovery and Reinvestment Act, which
included provisions to promote health information exchanges through grants to states.” In 2010,
HHSC received a four-year, $28.8 million grant through these federal stimulus funds.’ HHSC then
contracted with THSA to develop a state plan and promote the development of health information
exchanges in Texas, after which THSA separated from the governor’s office to carry out this initiative.
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‘Through its HHSC contract, THSA received about $1 million to develop a state health information
exchange plan; $6.4 million to promote exchange activities; and another $18.8 million for grants that
assist in the formation and support of health information exchanges. Federal funding for THSA ran
out in fiscal year 2014, and THSA receives no ongoing state appropriation. The Legislature distributed
$5 million to THSA from the Texas Health Insurance Pool in fiscal year 2014 that THSA believes will
sustain its operations through at least 2017.1* Also, statute requires HHSC, in consultation with THSA,
to apply for and actively pursue federal funding to support health information exchange initiatives.™

Health information exchanges. Federal funding enabled HHSC, with support from THSA,
to spread grants among 16 local networks picked through a competitive process. These grants
encouraged health information exchanges to develop their infrastructures and connect local hospitals,
physicians, and clinical staff to their regional networks. Of the 16 health information exchanges
that received funding, six are fully operational and transmitting information, four are in various
stages of implementation, and six have either merged with other local networks or no longer exist.
In fiscal year 2013, more than 4.2 million patient medical records were sent and received by the
30,000 clinical and administrative staff who participate in one of the remaining 10 local exchanges.

THSA also used a portion of its federal funding, passed through HHSC, to create a “state health
information exchange,” called HIETexas, with the goal of connecting local exchanges in Texas to
each other and eventually to state data sources, such as the Department of State Health Services’
public health registries, and to other federal and out-of-state networks. The state health information
exchange is planned as the hub of the wheel connecting these networks together. As of September
2014, two of the 10 local health information exchanges have connected to HIETexas and are able to
share electronic medical records with other local networks. The diagram, Sharing Electronic Medical
Records, llustrates how information can be shared through HIETexas.

Sharing Electronic Medical Records*

National Health
[ Other States J [Information Exchange}

13 <

State Agency Data Sources,

Federal Data Sources, for example:
for example: THSA’s — Dept. of State Health Services,
— U.S. Dept. of Veteran HIETexas public health registries

Affairs — Dept. of Public Safety,
— Social Security Admin. prescription drug monitoring
program
Local Health Local Health
Information Exchange Information Exchange

A A
A4 Y A4 A4
[Provider] [Provider] [Provider] [Provider]

* This diagram is intended to illustrate an example of how health information can be shared between providers, state and federal
governments, and other entities, and does not show all possible connections to HIETexas or health information exchanges. The
solid lines represent connections that are occurring and sharing information. The dotted lines represent connections that are still
in the development and testing phase.
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THSA has created an accreditation program that requires all local health information exchanges to
operate under the same set of standards when connecting to HIETexas, thus ensuring a successful
connection and interoperability. Also,under a separate program, statute requires THSA to develop
privacy and security standards for sharing protected health information electronically and requires
HHSC to review and adopt these standards in rule.”® THSA has established a voluntary certification
program that certifies providers’ past compliance with these privacy and security standards."* By
statute, the certification program mitigates against civil or administrative penalties that could be levied
on certain entities such as healthcare providers for actions related to the disclosure of individually

identifiable health information.” The certification program is intended to demonstrate providers’

ability to comply with Health Insurance Portability and Accountability Act (HIPAA) and other state
privacy laws, helping to gain the confidence of patients whose records are electronically transferred.
THSA expects that one-time implementation and annual membership fees to connect to HIETexas,
and user fees from its accreditation and certification programs will make it financially self-sufficient
in the near future in the absence of ongoing appropriations.

Coordination. THSA is statutorily responsible for collaborating with other state entities on various
topics. THSA sits on the Electronic Health Information Exchange System Advisory Committee,
a group made up of various types of providers, organizations, and state agencies whose purpose is
to inform HHSC about topics related to electronic health information.’® Along with the attorney
general and the Texas Department of Insurance, THSA also coordinates with HHSC on activities
related to audits of providers’ compliance with HIPAA privacy requirements for health records."”

THSA is subject to the Sunset Act and is abolished September 1, 2015, unless continued by the
Legislature.’® The Sunset Act requires a determination of public need to continue an agency and whether

alternative methods would adequately serve its functions. This issue examines the continuing need for

THSA and its functions.

Findings

The state does not need a statutorily authorized entity to
support health information exchanges.

While the people of Texas have a clear interest in the development of health
information exchanges for the improvements they bring to the overall healthcare
system, a governmental role as currently structured in statute is not needed to
serve this interest. The state has already recognized the advantages of a non-
governmental approach to supporting health information exchanges.”” By
establishing THSA as a public nonprofit corporation, the state has embarked on
an approach to fostering health information technology through market-based
strategies that rely on providing services and value to encourage participation
and support instead of a top-down, governmental approach. The following
material highlights key aspects of THSA’s operations, reflecting why statutory
authority is not needed to support health information exchanges.

e Currentsetup as anonprofit. Statute already sets THSA up as a nonprofit
entity,and THSA operates under a set of bylaws outlining its structure.”” The
structure gives THSA a framework for continuing as a private corporation
without statutory underpinnings. As a purely private entity, THSA
would have all the powers and duties it currently has under the Business

THSA could
continue to
operate as an
independent
nonprofit entity.
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The market
should drive the
development
of health
information
exchanges.

Organizations Code. Free from state control, however, THSA would have
greater flexibility to operate, establish services, and deliver value than it
currently does. For example, unlike THSA, a private corporation would
be able to review computer security systems and security audits to certify
compliance with privacy and security standards for sharing protected health
information electronically without making these very security systems
and audits subject to public disclosure under the Public Information Act,
potentially jeopardizing the security of health information that was intended
to be protected. The governor-appointed board of directors would no
longer exist, but like any private corporation, the new organization would
establish its own oversight board to meet its needs as a successful operation.

Private sector, market-based focus. THSA exists primarily to assist local
health information exchanges and their provider members link together
for their providers’ and patients’ benefit. Literature surrounding THSA’s
creation also emphasizes that market forces should drive development of
health information exchanges as much as possible, suggesting their success
should depend on a real need supported by funding from providers who want
to connect electronically.?! The 2014 State Health Information Exchange
Strategic Plan highlights the importance of market-based solutions as a
guiding principle, recognizing the economic value of the electronic health
information infrastructure, while noting that “government participation
should generally be limited to catalyzing relevant markets, facilitating
collaborations, easing regulatory burdens, and assisting the appropriate
alignment of incentives.”” THSA has operated with this goal in mind,
working to be self-sustaining without government funding and to promote
the exchange of health information with a strong business focus.

Transferable core duties. As an independent nonprofit entity, THSA
could continue performing its core functions without the need of state
statute if health information exchanges see the nonprofit’s worth and are
willing to support THSA with funding from user fees or other funding
sources. These services include promoting the development of health
information exchanges, acting as a hub to connect health information
networks, developing standards to enable interoperability between networks,
and certifying that participating entities comply with privacy and security
standards.

THSA and HHSC have already carried out their respective charges to
develop, and then adopt as rules, privacy and security standards for the
electronic sharing of protected health information. Statutory authority
tor HHSC to adopt these standards in rule can be maintained elsewhere
in statute apart from THSA’s enabling law and, if necessary, THSA could
continue assisting in developing or refining standards at HHSC’s request.
In addition, statutory provisions in THSA’s statute and elsewhere offering
certain protections for providers meeting these standards can and should
be maintained in law.
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A separate recommendation in this report would remove the Electronic
Health Information Exchange System Advisory Committee from statute,
allowing the HHSC executive commissioner to re-establish an advisory
body, as needed, with the representation appropriate to reflect THSA’s
expertise. THSA’s current involvement in joining with the attorney general
and the Texas Department of Insurance to collaborate with HHSC in
tederally-related privacy audits is incidental and could be discontinued. As
a nonprofit independent entity with no state ties, THSA could continue
to receive federal grant money through HHSC if more becomes available.

Through its market-based approach, a corporation like THSA
should depend on participation by the private sector for its

financial support, and not the largesse of the state. THSA should
Statute permits THSA to be funded through the General Appropriations Act, as depend on the
well as other sources.” The Legislature has used this authority, distributing $5 market for its

million to THSA to tide it over until it receives sufficient funding from its own financial support.
private funding sources, primarily through the certification and accreditation
of entities seeking to connect to the exchange.”* Just as the sustainability of
health information exchanges in Texas depends on services and value, driven

by the number and type of data sources connected to these exchanges, so too
should THSA depend on the market for its financial support. In this way,
THSAs success would depend on the success of health information exchanges.
Providing in statute for the Legislature to fund THSA waters down the
principle of letting the market decide whether an organization with THSA’s
functions sinks or swims.

Recommendation
Change in Statute

15.1 Remove the Texas Health Services Authority from statute, allowing its functions
to continue only in the private sector.

'This recommendation would remove THSA’s statutory authority, eliminating THSA as a statutory
nonprofit corporation on September 1,2015. Under this recommendation, THSA could transition to
an independent nonprofit organization, appointing its own board of directors and providing whatever
duties it determines necessary to support health information exchanges in Texas. This change would
not affect the new organization’s ability to maintain THSA’s voluntary privacy and security certification
process or accreditation process for entities connecting to HIETexas. Statutory provisions for privacy
and security standards and HHSC rules relating to standards for sharing protected health information
electronically would need to be preserved elsewhere in state law. Mitigating factors that currently
exist in law to protect entities certified through THSA’s privacy and security program would also be
maintained in statute.

Under this new approach, statutory language prohibiting THSA from engaging in specified activities
would be removed. However, the powerful incentive to develop a successful market for health information
exchanges should prevent THSA from engaging in activities that would divert it from its primary mission
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or antagonize the very participants, such as physicians, that the organization relies on for successful
exchanges. THSA’s statutory responsibility to collaborate with HHSC and the Texas Department of

Insurance on federal audit-related duties concerning privacy laws would be eliminated.

'This recommendation would allow the private sector nonprofit organization to retain the funding
distributed to THSA last session to bridge the gap until it achieves self-sufficiency. Ongoing funding for
that entity would be tied more directly to the health information exchanges and their provider members’
conviction that these duties are worthwhile.

Fiscal Implication

'This recommendation would have no fiscal impact to the state. Currently, THSA does not receive an
ongoing appropriation or have other regular, predictable funding sources such as federal grants.
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RESPONSES TO ISSUE 15

Recommendation 15.1

Remove the Texas Health Services Authority from Statute, allowing its functions
to continue only in the private sector.

Texas Health Services Authority Response to 15.1

'The THSA takes no stance on this recommendation. The THSA appreciates the confidence that
Sunset staff has shown by recommending that the THSA may continue without government
oversight. As noted in the Commission’s staff report, the THSA could continue performing
its core functions without the need of a state statute.

Below is a list of policy issues the Sunset Advisory Commission may want to consider in adopting
Recommendation 15.1:

New and evolving market. Health information exchange is a new and evolving market that
facilitates the secure exchange of health information. There may be a state interest monitoring
the evolution of this new market.

$30 million investment. Since 2010, Texas invested nearly $30 million dollars in stimulus
funds to support the expansion of health information exchange in Texas. There may be a state
interest in monitoring this investment.

Government participation. DSHS and HHSC plan to leverage HIETexas as a method for
connecting with providers. There may be a state interest in maintaining oversight of the exchange
of information through these connections.

Public Accountability. Health information exchange involves the exchange of patients’sensitive
health information. The state may have an interest in monitoring the exchange of this sensitive
information.

Rural Texas. As a public-private entity, the THSA is charged with supporting health information
exchange activity statewide, including areas of the state, such as rural Texas, where HI'T/HIE
adoption has been lower than in other areas. The THSA plans to continue supporting all areas
of the state, but there may be a state interest in ensuring that this is done.

(Tony Gilman, Chief Executive Officer — Texas Health Services Authority)

For 15.1

Ebony Hall, Chair — Tarrant County Disproportionality and Disparities Advisory Council,
Arlington

Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of
Medicine, Texas Tech Health Science Center at Amarillo, Amarillo
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John Hawkins, Senior Vice President, Government Relations — Texas Hospital Association, Austin

Against 15.1
James C. “Jake” Billingsley, Llano

Ken Pool, M.D., President — Texas e-Health Alliance, Austin
Gijs van Oort, Ph.D., Chair — Texas Health Information Exchange Coalition, San Antonio

Sunset Member Modification

1. Change Issue 15 as follows:

e Remove THSA from statute on September 1, 2021, rather than the September 1,
2015 date recommended in the Sunset staff report, subject to the same provisions in
the Sunset staft recommendation for preserving needed statutory language regarding
privacy and security.

e Add language to THSA's statute changing the composition of the governor-appointed
THSA board as follows:

— Require that the THSA board include at least two ex officio non-voting members
representing state health and human services agencies as state agency data sources,
replacing the current requirement for at least two ex officio non-voting members

appointed from DSHS.

— Add one board member to represent Texas local health information exchanges
collectively.

— Recommend to the House Appropriations Committee and the Senate Finance
Committee that THSA receive no state appropriation for the upcoming biennium.

(Senator Jane Nelson, Chair — Sunset Advisory Commission)

Modification

2. Add a limited number of industry, government, and technical subject matter experts to

THSA’s board. (Ken Pool, M.D., President — Texas e-Health Alliance, Austin)
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ComMiSSION DECISION ON ISsuE 15

(DECEMBER 2014)

The Sunset Commission adopted the staff recommendation in Issue 15, with key changes in
Modification 1 to remove THSA from statute on September 1, 2021 instead of September 1,
2015. The modification also makes changes to the THSA board’s composition and makes a
recommendation to the Senate Finance and House Appropriations committees that THSA receive
no state appropriation for the upcoming biennium.

FINAL RESULTS ON ISsUE 15

(Jury 2015)

Legislative Action — S.B. 203

Recommendation 15.1 as modified by the Sunset Commission — Senate Bill 203, the Sunset
bill for the Texas Health Services Authority (THSA), removes the organization from statute as of
September 1,2021, allowing its functions to continue only in the private sector. The bill continues
in law beyond 2021 the voluntary program for certifying an individual’s or entity’s compliance with
privacy and security standards adopted in rule by HHSC and makes changes to the board composition.
Senate Bill 203 modifies the original Sunset recommendation by requiring HHSC to ensure the
reasonableness of any fee charged by an entity succeeding THSA for certifying compliance with
these standards, and allows HHSC to revoke the designation of this certifying entity for good cause.

'The Sunset Commission also recommended to the House Appropriations and the Senate Finance
Committee that THSA receive no state appropriation for the 2016-2017 biennium. The Legislature
made no appropriation to THSA.
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'The following issues were raised in addition to the issues in the staff report. These issues are numbered

sequentially to follow the staff’s recommendations.

18.

19.

20.

21.
2,

23.

Sunset Member New Issue
16.

As a management recommendation, direct HHSC, in consultation with a private sector
service provider offering its services on a pro bono basis, to conduct an analysis and estimate
of transactional errors related to Medicaid payments. HHSC should report the results of this
analysis to the Legislature by December 1,2016. (Representative Larry Gonzales, Member
— Sunset Advisory Commission)

Additional New Issues
17.

Require HHSC to adopt and enforce stronger Medicaid managed care network adequacy

standards through use of Medicare Advantage standards. (Trey Berndt, Associate State
Director — AARP)

Require HHSC to routinely measure and publicly report, at least annually, on non-emergent
use of emergency rooms by managed care members, by health plan, by region and use these
measures in HHSC’s quality incentive program. (Trey Berndt, Associate State Director —

AARP)

Wherever consolidation or other actions result in the closing or downsizing of facilities owned
by the State of Texas for the purpose of providing disability, mental health, medical, or other
human services, subsequent proceeds from the sale or lease of such state owned properties
should be directed towards those purposes for which those facilities were intended. That
income should be made available as a surplus or out of budget in addition to funds budgeted
for those ongoing programs to assist in moving forward by improving the quality of human
services. That income should not go into the General Fund. (James C. “Jake”Billingsley, Llano)

Coordinate and make assistance programs of other state government departments and agencies
available to eligible clients of HHSC through a single application, which could be piggy
backed by other agencies and organizations. Intake and application options should include
online, phone, mail, and in person availability to address the differing needs of people. (James

C. “Jake” Billingsley, Llano)
Provide for Medicaid expansion. (James C. “Jake” Billingsley, Llano)

Increase follow up, oversight, and enforcement authority for the HHSC Civil Rights Office
to hold divisions and agencies accountable for actions and agreements with clients. (James

C. “Jake” Billingsley, Llano)

Allow professional psychologists and other health care professionals to do in home visits.

(James C. “Jake” Billingsley, Llano)
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24.

25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

Adopt Colton’s Law to help in the process of locating children living with abusers, guardians,
or parents who do not have a permanent residence.

Christina Bridges, Bastrop
Raquel Helfrich, Smithville

Direct Sunset staff to identify opportunities for improving coordination of prevention strategies
with agencies outside the health and human services enterprise, such as the Texas Education
Agency and the Texas Juvenile Justice Department to more effectively and efficiently improve
child outcomes. (Alice Bufkin, Lauren Dimitry, and Josette Saxton, Policy Associates — Texans

Care for Children, Austin)

Maintain licensure for dyslexia therapists. (Jennifer Cantrell — Academic Language Therapy
Association, Houston)

Require public schools to employ a licensed dyslexia therapist. (Jennifer Cantrell — Academic
Language Therapy Association, Houston)

Slim down HHSC policy and create one handbook for all programs. (Marni Chancellor,
Athens)

Require HHSC to collect data on the pay rate, benefits, recruitment, and retention of community
attendants and make this data easily available to the public.

Cathy Cranston — Personal Attendant Coalition of Texas, Austin

Bob Kafka, Organizer — ADAPT of Texas, Austin

Require an examination of transactional errors in Medicaid billing and recommend a systematic
way for Texas to address them. (James del Vecchio, President — Asset Protection Recovery

Group, Amarillo)

Direct any savings from the closure of state supported living centers to reduce waiting lists
for community-based programs for people with intellectual and development disabilities and
to increase reimbursement rates for those program providers. (Steve Enders, President/CEO

—The Arc of San Antonio, San Antonio)

Require the state to certify day habilitation facilities. (Steve Enders, President/CEO — The
Arc of San Antonio, San Antonio)

Direct more of the social worker licensing fees to the Texas State Board of Social Worker
Examiners, resulting in a greater revenue split between general revenue and the board, with
the board being funded at a higher level than it is currently. (Will Francis, Government
Relations Director — National Association of Social Workers, Austin)

Develop a loan repayment program through the Health and Human Services Commission
that utilizes matching federal funds to expand the mental health workforce. (Will Francis,
Government Relations Director — National Association of Social Workers, Texas Chapter)
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35.

36.

37.

38.

39.

40.

41.

42.

Rename the Texas Office for Prevention of Developmental Disabilities (TOPDD) “Zhe Texas
Prevention Center”and revise the language of its statute to reflect that the work of the Office no
longer be limited to the prevention of developmental disabilities. (Richard Garnett, Chairperson,
Executive Committee — Texas Office for Prevention of Developmental Disabilities)

Eliminate the Biannual Disability Report required of TOPDD in collaboration with the
Texas Council on Developmental Disabilities so TOPDD can focus on its own independent
report. (Richard Garnett, Chairperson, Executive Committee — Texas Office for Prevention
of Developmental Disabilities)

There should be a “fee for service” approach from the budgeting arm of the Legislature to
HHSC over the two year period of the budget. If the HHSC agencies cannot set goals and
meet those goals, they do not get the allocated funds. This shifts to a performance based
approach to funding. (Ed Hammer, Ph.D., Clinical Professor of Pediatrics — Department
of Pediatrics, School of Medicine, Texas Tech Health Science Center at Amarillo, Amarillo)

Require that each dollar allocated to an HHSC agency be leveraged with other dollars to reach
the stated goal. Force agencies to cooperate to work together on mutual goals and change laws
if necessary to allow comingling money to leverage services and share costs. (Ed Hammer,
Ph.D., Clinical Professor of Pediatrics — Department of Pediatrics, School of Medicine, Texas
Tech Health Science Center at Amarillo, Amarillo)

Apply the same standards for screening and investigating reports of maltreatment of children
living in their own home to reports of abuse and neglect in a licensed facility. (Ashley R.

Harris, Child Welfare Policy Associate — Texans Care for Children, Austin)

Create an online portal, or public interchange, for the rulemaking process. Assign any rule a
project identifier number at the very beginning of the process and enable the rule to be viewed
and tracked through the interchange. Aggregate and make available to the public on the
interchange any public comments in a timely manner. Post HHSC staff contact information
on the interchange.

Marina Hench, Director of Public Policy — Texas Association for Home Care and Hospice,
Austin

Jennifer Riley, Executive Director of Business Development - THERAPY 2000, Dallas

Accelerate integration of home and community-based services into STAR+PLUS and as
different populations are integrated, the menu of services available should be expanded. (Bob

Kaftka, Organizer — ADAPT of Texas, Austin)

Establish and enforce the following “community integration quality indicators” to give
the state and advocates a way to measure if STAR+PLUS HMOs are complying with the
Olmstead Supreme Court decision and the new federal home and community-based services
community rules:

e number of people out of nursing facilities/institutions;

e number of people going into nursing facilities/institutions;
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e number of people getting face to face service coordination;
e number of people getting phone service coordination;
e number of people offered consumer directed services;
e number of people selecting consumer directed services;
e number of people living in their own home or apartment;
e number of people living in assisted living;
e number of people in adult foster care;
e number of people living in group homes;
e Auvailability/use of architectural barrier modifications;
e Length of time receiving services;
e Length of time keeping an attendant;
e System of back up for attendants;
e Range of wages; $7.86 $15.00; and
e Access to durable medical equipment.
(Bob Kafka, Organizer and David Whittie, Organizer — ADAPT of Texas, Austin)

43. Establish a blended reimbursement rate for attendant and habilitation services since assessing
them into two separate categories is difficult. (Bob Kafka, Organizer — ADAPT of Texas,
Austin)

44.  Prohibit HHSC from contracting with any entity that pays people with disabilities subminimum
wage. (Bob Kafka, Organizer — ADAPT of Texas, Austin)

45.  Require HHSC to review why so few clients select consumer directed service delivery and
promulgate requirements in STAR+PLUS to encourage this cost effective option. (Bob Kafka,
Organizer —- ADAPT of Texas, Austin)

46. Move the informal dispute resolution process for nursing homes wishing to contest deficiencies
and violations from HHSC to an independent third party. (George Linial, President/CEO
— LeadingAge Texas, Austin)

47.  Create a stafl position to specialize in the needs of blind people over the age of 65. (Larry
Roser, San Antonio)

48. 'The HHSC Family Violence Program should run and manage its own database and reporting.
(Aaron Setliff, Director of Policy — Texas Council on Family Violence, Austin)
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49.  Expand suicide prevention and postvention to adults and individuals and families living with
substance use disorders. (John Theiss, Ph.D., Board Chair and Lynn Lasky Clark, President
and CEO — Mental Health America of Texas, Austin)

50. Streamline data capture sources for ease of use by providers, clients, and agencies with the need
to know by doing the following: requiring data to be entered once into HHSC; providing a
standard user interface for health care providers and clients; providing a secure standardized
patient/client access portal for clients to review their HHSC services and improve their health;
provide standardized and coordinated electronic medical records and other quality data capture
systems. The HHSC web interface should also be updated and coordinated for ease of use.
(Elaine M. Wiant, President — League of Women Voters of Texas, Austin)

CommissioN DEcisioN oN New ISSUES

(DECEMBER 2014)

'The Sunset Commission did not adopt any new issues.
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PROVISIONS ADDED BY THE LEGISLATURE

Legislative Action — S.B. 200

Studies and Plans

e Requires a study to examine transferring the operation of the Austin State Hospital to a

new facility.

Senate Bill 200 adds a new provision requiring HHSC, in coordination with the Department of
State Health Services (IDSHYS), the General Land Office, and the Texas Facilities Commission, to
conduct a study to determine the feasibility of transferring operation of the Austin State Hospital
from its facilities to a new facility in a new location. The bill lists several considerations that must
be studied, and requires that the study assume proceeds from the sale or lease of the hospitals
facilities would be used to pay property and facility costs of a new location. HHSC must obtain
input from stakeholders at public hearings held in the geographic areas served by the hospital.
HHSC must provide a report containing study results to specified legislative committees or
agencies by September 1, 2016 and submit it to pertinent legislative standing committees, the

Sunset Commission, and the Legislative Budget Board.

® Requires development of a one-time strategic plan to reduce mortality from chronic

respiratory diseases.

Senate Bill 200 directs HHSC to develop a one-time strategic plan to significantly reduce morbidity
and mortality from chronic respiratory disease, including asthma and chronic obstructive pulmonary
disease. The bill requires HHSC to collaborate with DSHS and authorizes HHSC to convene
workgroups as necessary. The bill specifies items to be addressed in the plan, and requires DSHS
to submit to the governor and members of the Legislature the strategic plan and recommendations

on its implementation by December 31, 2016.

e Requires development of a one-time strategic plan to reduce mortality from human

papillomavirus-associated cancer.

Senate Bill 200 directs HHSC to develop a one-time strategic plan to significantly reduce
morbidity and mortality from human papillomavirus-associated cancer. The bill requires HHSC to
collaborate with DSHS and the Cancer Prevention and Research Institute of Texas and authorizes
HHSC to convene workgroups as necessary. The bill specifies items to be addressed in the plan,
and requires HHSC to deliver to the governor and members of the Legislature the strategic plan

and recommendations on its implementation by December 31, 2016.
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Legislative Action — S.B. 207
Office of Inspector General (OIG)

e Requires OIG to comply with federal coding guidelines.

Senate Bill 207 requires OIG, and any OIG contractor that performs coding services, to comply
with federal coding guidelines, including for diagnosis-related group validation and related audits.
The bill also requires the HHSC executive commissioner to develop rules that require OIG to
communicate with and educate providers about diagnosis-related group validation criteria used in
utilization reviews and audits.

e Allows OIG to conduct performance audits.

Senate Bill 207 allows OIG to conduct a performance audit of any health and human services
program or project, including audits relating to contracting procedures of HHSC or any health
and human services agency.

e Allows OIG to issue subpoenas.

Senate Bill 207 allows OIG to issue a subpoena without having to request the approval of the
HHSC executive commissioner or designee as is required under current law.

Legislative Action — S.B. 200

Other

® Requires appointment of a dentist as a Medicaid dental director.

Senate Bill 200 requires HHSC’s executive commissioner to appoint a Medicaid dental director
who is a licensed by the State Board of Dental Examiners.

e Modifies SNAP eligibility requirements for persons with a felony drug conviction.

Senate Bill 200 restricts to two years the period of time a person with a felony drug conviction is
ineligible for Supplemental Nutrition Assistance Program (SNAP) following a violation of parole
or community supervision. A person convicted of a subsequent felony drug offense becomes

ineligible for SNAP.
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APPENDIX A

Historically Underutilized Businesses Statistics
2011 to 2013

'The Legislature has encouraged state agencies to increase their use of historically underutilized businesses
(HUB:s) to promote full and equal opportunities for all businesses in state procurement. The Legislature
also requires the Sunset Commission to consider agencies’ compliance with laws and rules regarding
HUB use in its reviews.!

The following material shows trend information for the Health and Human Services Commission’s
(HHSC) use of HUBs in purchasing goods and services. The agency maintains and reports this information
under guidelines in statute.? In the charts, the dashed lines represent the goal for HUB purchasing in
each category, as established by the comptroller’s office. The diamond lines represent the percentage
of agency spending with HUBs in each purchasing category from 2011 to 2013. Finally, the number
in parentheses under each year shows the total amount the agency spent in each purchasing category.

With the exception of commodities, HHSC fell below all state HUB purchasing goals for each category
for which it had expenditures. The agency indicates it has difficulty meeting HUB goals because facility
lessors are responsible for hiring their own contractors — who are often not HUBs — to maintain and
repair buildings, and because HHSC has difficulty finding HUBs to provide professional services. The
agency has met other HUB-related requirements, such as appointing a HUB coordinator, establishing
a HUB policy, and developing a mentor-protégé program.

Building Construction
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HHSC did not meet purchasing goals for building construction in 2011, the only year the agency had
expenditures for this category.
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Special Trade
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HHSC fell below the state’s purchasing goals for the special trade category for fiscal years 2011 through
2013.

Professional Services
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($3,899,745) ($2,098,063) ($2,792,518)

'The agency fell below the purchasing goal for professional services for each of the last three fiscal years.
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Other Services
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($624,524,275) ($704,177,042) ($683,799,355)

In fiscal year 2011, the agency fell below the state’s purchasing goal for other services, but exceeded the
goal in fiscal years 2012 and 2013.

Commodities
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($78,782,839) ($60,927,474) ($61,680,833)

HHSC exceeded the state’s goals for spending for commodities in fiscal years 2011 and 2012, but fell
short of the goal in 2013.

Section 325.011(9)(B), Texas Government Code.

Chapter 2161, Texas Government Code.
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APPENDIX B

Equal Employment Opportunity Statistics
2011 to 2013

In accordance with the requirements of the Sunset Act, the following material shows trend information
for the employment of minorities and females in all applicable categories by the Health and Human
Services Commission (HHSC).! The agency maintains and reports this information under guidelines
established by the Texas Workforce Commission.? In the charts, the dashed lines represent the percentages
of the statewide civilian workforce for African-Americans, Hispanics, and females in each job category.?
These percentages provide a yardstick for measuring agencies’ performance in employing persons in each
of these groups. The diamond lines represent the agency’s actual employment percentages in each job
category from 2011 to 2013. Generally, HHSC exceeded civilian workforce percentages for minorities
and females for all job categories.

Administration
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HHSC met or exceeded civilian workforce percentages for all three groups for each of the last three
fiscal years.

Professional
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In the last three fiscal years, HHSC exceeded the civilian workforce percentage for all three groups.
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In the category with the most staff, HHSC exceeded the workforce percentage for all three groups.

Administrative Support
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HHSC exceeded civilian workforce percentages for all three groups for each of the last three fiscal years.
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Service/Maintenance*
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HHSC fell below the civilian workforce percentage for Hispanics in the last three fiscal years, but
exceeded percentages for African-Americans and females.

Skilled Craft
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HHSC did not meet civilian workforce percentages for females in any year, and did not meet percentages
tor African-Americans until 2013. Also, HHSC exceeded percentages for Hispanics in 2012 and 2013,
the only years the agency had staff for this category.

Section 325.011(9)(A), Texas Government Code.
Section 21.501, Texas Labor Code.

Because the Texas Workforce Commission has not released statewide civilian workforce percentages for fiscal years 2012 and 2013, this
analysis uses fiscal year 2011 percentages for those two years.
The service/maintenance category includes three distinct occupational categories: service/maintenance, para-professionals, and protective
services. Protective service workers and para-professionals used to be reported as separate groups.
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APPENDIX C
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Income Limits for Medicaid and CHIP Programs*

207% FPL
A

203% FPL 203% FPL | 206% FPL
T+ A B A

149% FPL
Lttt 138% FPL
PR

20% FPL
S

Parents and Children Children Ages  Children Ages Pregnant CHIP CHIP
Caretaker Under Age 1 1-5 6-18 Women Perinatal
Relatives**
[ Pre-ACA Texas Income Limit MAGI Adjusted Income Limit ?}-’f Federal Income Disregard

2014 Federal Poverty Levels: Monthly Dollar Amounts

100% FPL 133% FPL 200% FPL
Family Size of 3 $1,650 $2,194 $3,299

Effective January 1, 2014, the Affordable Care Act (ACA) required states to: (1) use Modified Adjusted Gross
Income (MAGI) methodologies to determine eligibility for most Medicaid programs and the Children’s Health
Insurance Program (CHIP); (2) eliminate most income disregards, such as dependent care expenses; (3) adjust
income limits to account for MAGI changes; and (4) apply a new federal income disregard equal to 5 percentage
points of the federal poverty level.

Based on two-parent family, family size of three.
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Health and Human Services Commission
Statutory Advisory Committees

Committee

Purpose

Advisory Committee on
Medicaid and CHIP Program
Rate and Expenditure Disparities

Advises the Health and Human Services Commission (HHSC) on efforts
to eliminate disparities in payments for Medicaid and the Children’s Health
Insurance Program (CHIP) services between the Texas-Mexico border region
and other areas of the state.

Advisory Committee on
Qualifications for Health Care

Translators and Interpreters

Develops strategies for HHSC to implement regulations and qualifications
for health care interpreters and translators.

Behavioral Health Integration
Advisory Committee

Advises HHSC on planning and development needs to integrate Medicaid
and behavioral health services, including targeted case management, mental
health rehabilitative services, and physical health services.

Children’s Policy Council

Assists the health and human services agencies in developing, implementing,
and administering family support policies and related long-term care programs
for children with disabilities.

Consumer Direction Work
Group

Advises HHSC on the delivery of services through consumer direction for
long-term services and support programs.

Council on Children and
Families

Advises state leadership on ways to improve coordination between state agencies
and leverage resources to ensure children and their families have access to
needed health and education services.

Drug Utilization Review Board

Recommends clinical and utilization restrictions, such as clinical edits and
educational interventions, for prescription drugs to HHSC’s executive
commissioner.

Electronic Health Information
Exchange System Advisory
Committee

Advises HHSC regarding the development and implementation of a health
information exchange network to improve the quality, safety, and efficiency
of healthcare information.

Guardianship Advisory Board*

Recommends improvements to the statewide guardianship program to HHSC
and the Department of Aging and Disability Services (DADS).

Hospital Payment Advisory

Committee

Advises HHSC and the Medical Care Advisory Committee on ways to provide
reasonable, adequate, and equitable payments to rural and urban hospital
providers.

Information Resources Advisory
Committee

Reviews information resource management plans and makes recommendations
to HHSC relating to the consolidation and improved efficiency of information
resource functions.
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Committee

Purpose

Intellectual and Developmental
Disability System Redesign
Advisory Committee

Advises HHSC and DADS on implementation of the acute care and long-
term services and supports system redesign.

Interagency Coordinating
Council for HIV and Hepatitis

Coordinates with HHSC and the Department of State Health Services on
ways to improve awareness and prevention of HIV, AIDS, and hepatitis.

Interagency Coordinating Group
for Faith- and Community-
based Initiatives

Reports to the Legislature on ways to strengthen relationships and remove
barriers between the state and faith and community-based organizations to
provide charitable and social services to Texans.

Interagency Task Force for
Children With Special Needs

Recommends to state leadership ways to improve coordination, quality, and
efficiency of services for children with special needs; identifies delivery gaps,
system entry points, and obstacles for children needing services; and develops a
strategic plan to address the needs of children with chronic illnesses, intellectual
or developmental disabilities, or serious mental illness.

Interagency Task Force on
Ensuring Appropriate Care
Settings for Persons with
Disabilities

Assists the health and human services agencies in developing a comprehensive
plan to ensure appropriate care settings for persons with disabilities.

Medical Care Advisory
Committee

Reviews and makes recommendations to HHSC on proposed rules for the
Medicaid program.

Medicaid and CHIP Quality-
Based Payment Advisory

Committee

Advises HHSC on programs and reimbursement policies that encourage
high-quality, cost-effective health care delivery models that increase provider
collaboration, promote wellness and prevention, and improve health outcomes.

Medicaid and CHIP Regional

Advisory Committees

Advises and recommends to HHSC on how to improve Medicaid managed
care across the state.

Perinatal Advisory Council

Advises HHSC on developing a process to improve and designate levels of
neonatal and maternal care.

Pharmaceutical and Therapeutics
Committee

Recommends to HHSC’s executive commissioner which pharmaceutical drugs

should be added to the state’s preferred drug list.

Public Assistance Health Benefit
Review and Design Committee

Recommends changes to HHSC to covered health benefits for Medicaid,
CHIP, and other healthcare programs.

Renewing Our Communities
Account Advisory Committee*

Makes recommendations to HHSC’s executive commissioner regarding the
powers and duties of the Renewing Our Communities account.

STAR+PLUS Nursing Facility
Advisory Committee

Advises HHSC on the STAR+PLUS Medicaid managed care program,
including Medicaid benefits for eligible nursing facility residents.

STAR+PLUS Quality Council

Advises HHSC on how to ensure eligible clients receive quality, person-
centered, consumer-directed acute care and long-term services and supports in
an integrated setting under the STAR+PLUS Medicaid managed care program.
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Committee Purpose
STAR Kids Managed Care Advises HHSC on how to implement and operate the STAR Kids managed
Advisory Committee care program.

State Medicaid Managed Care
Advisory Committee

Recommends and provides input to HHSC on the statewide implementation
of Medicaid managed care.

Task Force on Domestic
Violence

Examines the impact of domestic violence on maternal and infant mortality
and health; identifies methods to include domestic violence information in
educational standards for educators and healthcare providers; and makes
recommendations to state leadership relating to coordinating healthcare services
for children and pregnant women who are victims of domestic violence.

Telemedicine and Telehealth
Advisory Committee

Assists HHSC in evaluating telemedicine, telehealth, and tele-home monitoring
policies and ensuring the efficient use and reimbursement of these services.

Texas Institute of Health Care
Quality and Efficiency Board of

Directors

Recommends to the Legislature ways to improve healthcare quality and
contain costs by encouraging collaboration between healthcare providers and
coordinating health care services.

Texas Nonprofit Council

Assists the Interagency Coordinating Group for Faith- and Community-
Based Initiatives in creating partnerships between state agencies and faith- and
community-based organizations.

Texas System of Care
Consortium

Reports to the Legislature and oversees efforts to provide a comprehensive
approach to community-based services and supports that meet the challenges
of children with serious mental health needs and their families.

Texas Traumatic Brain Injury
Advisory Council

Recommends to state leadership policies, programs, and innovative approaches
to serving persons with brain injuries, their families, and caretakers.

Volunteer Advocate Program
Advisory Committee®

Advises HHSC’s executive commissioner on developing a pilot program that
advocates for the elderly.

Work Group on Uncompensated
Hospital Care*

Assists HHSC in developing a standard methodology for calculating and

reporting uncompensated care costs for hospitals.

*Inactive committees
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Health and Human Services Commission Reporting Requirements

Report on the
Delivery of Health
and Human
Services to

Code

531.02492(b),
Government

health and human services agencies’
efforts to provide services to children
age six and under. The commission
may provide recommendations

to better coordinate state agency
programs relating to the delivery of
health and human services to this

group.

Governor, House
Committee on Public
Health, Legislative
Budget Board,
Lieutenant Governor,
Senate Health and
Human Services
Committee, Speaker

Legal Sunset
Report Title Authority Description Recipient Evaluation
1. Data Analysis Unit, | Section Requires the Health and Human House Continue
Report of the 531.0082(d), Services Commission’s (HHSCs) Appropriations
Government data analysis unit to report on Committee,
Code its activities related to improving Lieutenant Governor,
contracts, detecting trends, and Governor, Senate
discovering anomalies related Finance Committee,
to contracts for Medicaid, the Senate Health and
Children’s Health Insurance Human Services
Program, and fee-for-service. Committee, Speaker
2. Colonias, Report on | Section Requires HHSC to submit a Secretary of State Continue
Assistance to 531.0141, report detailing the number of
Government projects providing assistance to the
Code colonias, including the location of
the projects, the number of people
served, and the cost or anticipated
cost of each.
3. Medicaid Section Requires HHSC to provide Comptroller, Eliminate — See
Expenditures Report | 531.02112, detailed information on Medicaid Governor, Recommendation
Government expenditures for all programs Legislature, State 14.2
Code within health and human services Auditor
agencies, including the amount spent
on indirect cost such as eligibility
determination, claims processing,
case management, and other
administrative costs.
4. Telemedicine, Section Requires HHSC to report on the Lieutenant Governor, | Continue
Telehealth, 531.0216(f), impact of telemedicine, telehealth, Speaker
and Home Government and home telemonitoring services on
Telemonitoring, Code the Medicaid program, including the
Report on number of health care providers and
facilities providing the services, the
number of patients receiving these
services, and the associated costs.
5. Persons With Section Requires HHSC to report on the Legislature, Continue
Disabilities Plan, 531.0244(g), implementation status of its plan Governor
Report on the Government to increase independent living for
Appropriate Care Code people with disabilities. The report
Setting for also includes recommendations for
statutory changes or other actions
necessary to implement the plan.
6. Young Texans, Section Requires HHSC to report on the Comptroller, Continue
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Legal Sunset
Report Title Authority Description Recipient Evaluation

7. Coordinated Section Requires HHSC to develop a five- Maintained Continue
Strategic Plan 531.0273, year strategic plan for all information | internally
for Information Government resources at all health and human
Resources Code services agencies.

Management
8. Federal Funds Section Requires HHSC to report on the Lieutenant Governor, | Continue
Report 531.028(c), implementation of a system to Speaker
Government coordinate and monitor the use
Code of federal money by all health and
human services agencies. The report
also identifies strategies to maximize
the receipt and use of federal funds.

9. 2-1-1 Electronic Section Requires HHSC to report on the Legislature Eliminate — See
Access to Child 531.03131(f), use of its website to provide referrals Recommendation
Care & Education Government for child care and education services. 14.2
Services Summary Code The report includes the number of
Referrals referrals made to Head Start, the

local workforce development centers,

and to each school district.

10. Activity Report Section Requires the Consumer Direction Legislature Eliminate — See

531.052(g), Workgroup to report to the Recommendation
Government Legislature regarding research on 13.1
Code increasing consumer directed models

and expanding this philosophy into

other health and human services

programs.

11. Medicaid Drug Section Requires HHSC to report on the Not defined Continue
Utilization Review 531.0691(d), activities of the Medicaid Drug
Program, Annual Government Utilization Review Program and
Report (State) Code any anticipated estimates of cost

savings resulting from the program’s
performance of prospective and
retrospective drug use reviews.

12. Drug Expenditure Section Requires HHSC to identify the Not defined Continue
Data 531.0693, therapeutic prescription drug classes

Government and individual prescription drugs

Code that are most often prescribed to
patients or that represent the greatest
expenditures.

13. Protected Health Section Requires HHSC to report on new Legislature Continue
Information, 531.0994(b), developments in safeguarding
Report on New Government health information and provide
Developments in Code recommendations to implement new

Protecting

safeguards within the commission.
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14. Fraud and Abuse in | Section Requires the HHSC — Office of Governor, Lieutenant | Continue
Medicaid or Other | 531.103(c), the Inspector General and the Governor, Speaker
Health and Human | Government attorney general to jointly prepare
Service Programs, Code a report highlighting their activities
Report on in detecting and preventing

fraud, waste, and abuse of the

state’s Medicaid program or other
programs administered by the health
and human services agencies.

15. Fraud Prevention, Section 531.108 | Requires HHSC — Office of the Governor, Legislative | Continue
Report on (e), Government | Inspector General to produce an Budget Board

Code annual report on the results of
computerized matching of the
commission’s applicants for public
assistance with information from
neighboring states and from the
Texas Department of Criminal
Justice. Also known as S.B. 30
report.

16. Fraud Payment Section Requires HHSC — Office of the Legislature Continue
Recovery, Report 531.1132, Inspector General to report the
of Managed Care Government amount of money recovered during
Organizations Code the preceding 12-month period as a

result of investigations and recovery
efforts by managed care organization
special investigative units.

17. Children in State Section Requires HHSC to report on Governor, House Continue
Institutions, 531.162(b), the number of children currently Committee on
Report on Government institutionalized and of those, the Public Health, and

Code number identified for transition into | the Senate Health
a community setting. The report also | and Human Services
includes the number of children that | Committee
had been institutionalized at one
time but are now reunited with their
family.

18. Texas System of Section Requires HHSC, along with a Legislature, Council | Eliminate — See
Care Consortium, 531.251(b-1), consortium of other health and on Children and Recommendation
Report on the Government human services entities, to report on | Families 13.2

Code its evaluation of the Texas System of
Care for minors who are receiving
mental health services and provide
recommendations on strengthening
state policies and practices that
support local systems of care.

19. Nurse Family Section Requires HHSC, with the Nurse- Human Services, Continue
Partnership 531.659(a)(3), Family Partnership National Service | Senate Health and
Competitive Grant | Government office, to report on the performance | Human Services
Program, Report Code of each Nurse-Family Partnership Committee

on the

grantee over the preceding fiscal year.
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appropriations requests that, through
coordination of council members,
could eliminate waste or increase
services provided to children and
their families.

Rehabilitative
Services, Department
of Family and
Protective Services,
Department of

Legal Sunset
Report Title Authority Description Recipient Evaluation
20. Legislative Section Requires the Council on Department of Eliminate — See
Appropriations 531.803(a)(1), Children and Families to report Aging and Disability | Recommendation
Request Analysis Government on recommended modifications Services, Department | 13.2
Code to council members’ legislative of Assistive and

Implementation of

system designed to provide acute
care services, long-term services,
and supports system for individuals
with intellectual and developmental
disabilities.

State Health
Services, HHSC,
Juvenile Justice
Department, Texas
Education Agency,
Texas Workforce
Commission
21. Child Welfare Section 531.804, | Requires the Council on Governor, Eliminate — See
Report Government Children and Families to report Legislature, Recommendation
Code on any requests, plans, and Lieutenant Governor, | 13.2
recommendations needed to further | Speaker
develop and maintain a statewide
system of quality health, education,
and human services for children
and families. The report also
includes information regarding the
implementation of any processes,
policies, or recommendations.
22. Home Visiting Section Requires HHSC to provide a Human Services Continue
Programs, Report on | 531.9871, report on state-funded home visit Committees, Senate
Government programs, including data on the Health and Human
Code number of families served and the Services Committee
cost per family.
23. Utilization Review | Section Requires HHSC, in conjunction House Committee Continue
for STAR+PLUS 533.00281(d), with its Office of Contract on Public Health,
MCOs, Reporton | Government Management, to report on the Senate Health and
Code results of its utilization review of Human Services
the STAR+ Plus Managed Care Committee
program, including errors made by
managed care organizations and any
recommendations to improve the
efficiency of the program.
24. Acute Care Section 534.054, | Requires HHSC to submit an Legislature Continue
Services and LTSS | Government annual report to the Legislature
System, Report on Code regarding the implementation of the
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25. Interagency Section 535.054, | Requires the Interagency Governor Eliminate — See
Coordinating Government Coordinating Group for Faith- and Recommendation
Group, Annual Code Community-based Initiatives to 13.1
Report of the report on the details of its activities,

goals, and processes in developing
partnerships between the health
and human service agencies and
faith-based and community-based
initiatives.

26. Texas Nonprofit Section Requires the Texas Nonprofit House Committee Eliminate — See
Council, Report 535.055(d), Council to report on its work on on Public Health, Recommendation
of the Government improving the relationship and Senate Health and 13.1

Code coordination between state agencies | Human Services
and faith-based and community- Committee
based organizations.

27. National and Section Requires HHSC to provide an Governor, Continue
Community Service, | 535.106(c), annual report of information on any | Legislature,

Report of State Government contract or grants the commission Lieutenant Governor
Commission on Code made through the State Commission

on National and Community

services. Includes information on

grantees and the purpose grants were

awarded.

28. Quality-Based Section 536.008, | Requires HHSC to report on Legislature Continue
Outcome and Government quality-based outcomes and process
Process Measures, Code measures for compensating health
Report on care providers who participate in the

Children’s Heath Insurance Program
and Medicaid program.

29. Procurement Section Requires HHSC to prepare a report | Governor, Lieutenant | Eliminate — See
and Contracting 2155.144(0), assessing the compliance of each Governor, Speaker Recommendation
Practices, Report on | Government health and human services agency 14.2

Code with the commission’s policies on

procurcment.

30.

Biennial Progress

Section 115.006,

Requires the Task Force for

Governor, Lieutenant

Eliminate — See

Report Health and Children With Special Needs to Governor, Speaker Recommendation
Safety Code report on the progress of each agency 13.2
in accomplishing the goals set by
the task force on improving the
coordination, quality, and efficiency
of services for children with special
needs.
31. Newborn Resource | Section Requires HHSC to report on Legislature Continue
Guide Evaluation 161.502(d), the effectiveness of the resource
Health and guide given to caregivers on the
Safety Code development, health, and safety of a

child from birth to five years old.
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Resources Code

amount of time it takes to establish
an overpayment claim for the
Supplemental Nutrition Assistance
Program.

July 2015 Sunset Advisory Commission
Appendix E
Legal Sunset
Report Title Authority Description Recipient Evaluation
32. Audits of Entities Section 181.206 | Requires HHSC to report the House Committee Continue
Covered by HIPAA | (c), Health and | number of federal audits and on Public Health,
and Privacy Safety Code audits conducted by state licensing Senate Health and
Standards, agencies regarding the compliance Human Services
Report on of a covered entity with the Committee
Health Insurance Portability and
Accountability Act and privacy
standards.
33. Boarding Home Section Requires HHSC to provide Legislature Continue
Regulation 260.010(b), information compiled from counties
Health and and municipalities that require
Safety Code permitting of boarding house
facilities. The information includes
the number of permitted facilities as
well as the number of permits that
were denied.
34. Investigation of Section 552.103, | Requires HHSC — Office of Comptroller, Continue
Criminal Offenses | Health and Inspector General to annually report | Department
at State Hospital, Safety Code on activities involving investigations | of Family and
Report on OIG at state mental health hospitals, Protective Services,
Activities including the number and type of Department of State
Relating to investigations and those involved. Health Services,
Governor, HHSC,
House Committee
on Public Health,
Lieutenant Governor,
Senate Health and
Human Services
Committee, Speaker,
State Auditor’s Office
35. State Center Section 555.103, | Requires HHSC — Office of Department of Continue
Investigations, Health and Inspector General to annually report | Aging and Disability
Annual Report of Safety Code on activities involving investigations | Services, Department
at State Supported Living Centers, | of Family and
including the number and type of Protective Services,
investigations and those involved. Comptroller,
Governor, HHSC,
Human Services,
Lieutenant Governor,
Senate Health and
Human Services
Committee, Speaker,
State Auditor’s Office
36. Overpayment Section Requires HHSC to produce an Governor, Legislative | Eliminate — See
Claims, Report on 22.0251(b), annual report describing its progress | Budget Board Recommendation
Human in reaching its goal to reduce the 14.2
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& Foreign Visitors,
Report on the

Resources Code

information matching programs

meant to prevent immigrants and
visitors to the United States from
receiving public benefits illegally.

Legal Sunset
Report Title Authority Description Recipient Evaluation
37. Telephone Section 22.0252, | Requires HHSC to report on Governor, Legislative | Continue
Collection Program, | Human attempts to collect reimbursements Budget Board
Report on the Resources Code | when food stamp and financial
assistant benefits were granted in
error.
38. EBT, Report on Section 22.028, | Requires HHSC to report monthly | Comptroller Continue
Monitoring of Human on enforcement action taken on
Resources Code | Supplemental Nutrition Assistance
Electronic Benefits Transfers.
39. Info Matching Section 22.0292, | Requires HHSC to report on Governor, Legislative | Continue
System Immigrants | Human the operations and success of Budget Board

Program waiver to the STAR Kids
Managed Care program.

40. Children’s Policy Section Requires the Children’s Policy HHSC, Legislature | Eliminate — See
Council, Report of | 22.035(k), Council to report its findings and Recommendation
Human recommendations on developing, 13.2
Resources Code | implementing, and administering
family support policies to families of
children with disabilities.
41. Family Violence Section 51.006, | Requires HHSC to provide a Governor, Legislative | Continue
Program Statewide | Human summary of reports from family Budget Board,
Report Resources Code | violence centers providing services Lieutenant Governor,
under contract and an analysis of the | Senate Health and
effectiveness of those contracts. Human Services
Committee, Speaker
42. Transition Senate Bill 7, Requires HHSC and the Legislature Continue
of Medically Section 2.12, Department of Aging and Disability
Dependent Children | 83rd Legislature, | Services to report on a review and
Waiver Program Regular Session | evaluation of the transition of
to STAR Kids, children who were recipients of the
Ongoing Report on Medically Dependent Children’s

HHSC and System Issues Staff Report with Final Results

Appendix E

215



July 2015 Sunset Advisory Commission

HHSC and System Issues Staff Report with Final Results
21 6 Appendix E



Sunset Advisory Commission July 2015

APPENDIX F

Staff Review Activities

During the review of the health and human services system, Health and Human Services Commission,
Texas Health Services Authority, and the Interagency Task Force for Children With Special Needs,
Sunset staff engaged in the following activities that are standard to all Sunset reviews. Sunset staft
worked extensively with agency personnel; attended board and committee meetings; met with staff
from key legislative offices; conducted interviews and solicited written comments from interest groups
and the public; reviewed agency documents and reports, federal and state statutes, legislative reports,
previous legislation, and literature; researched the organization and functions of similar state agencies
in other states; and performed background and comparative research.

In addition, Sunset staff also performed the following activities unique to the review:

e Toured several regional administrative offices for system agencies and client eligibility offices around
the state.

e Visited urban and rural hospitals, other healthcare facilities and providers, and clients in home
settings who participate in health and human service programs.

e Accompanied field staff on pharmacy inspections.

e Performed onsite visits of medical transportation providers, facilities, and call centers.
e Toured colonias in the Rio Grande Valley.

e Toured several state supported living centers and state hospitals throughout the state.

e Toured Delivery System Reform Incentive Payment (DSRIP) projects in the Dallas and Panhandle

areas.

e Participated in a ride along with an investigator from the Office of Inspector General in the Rio
Grande Valley.

e Visited and interviewed staft at different sized clinics accepting different combinations of women’s
health programs across the state, including women’s health provider void areas.

e Observed agency staff audit a managed care organization.

e Visited regional health information exchange networks.
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