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Madame Chair and commission members, thank you for the opportunity to testify regarding the
staff report on the Health and Human Services Commission (HHSC) and System Issues. [ am
John Holcomb, MD, a practicing pulmonologist in San Antonio, testifying on behalf of the Texas
Medical Association, Texas Pediatric Society, Texas Academy of Family Physicians, Texas
Association of Obstetricians and Gynecologists, and American Congress of Obstetricians and
Gynecologists-District XI (Texas Chapter). Together our organizations represent more than
50,000 Texas physicians and medical students.

The staff report is extremely thorough, and we commend you and the Sunset staff for producing
such a comprehensive and thoughtful review of HHSC. I am testifying in favor of five of the 13
recommendations and asking for amendments to two others. On the remaining recommendations,
we takes no position, though our organizations will be submitting separate testimony on women’s
health programs as part of the Texas Women’s Health Coalition.

WE SUPPORT

e Recommendation 4 — HHSC Has Not Fully Adapted Its Processes to Managed Care,
Limiting the Agency’s Ability to Evaluate the Medicaid Program and Provide Sufficient
Oversight.

e Recommendation 5 — Fragmented Provider Enrollment and Credentialing Processes Are
Administratively Burdensome and Could Discourage Participation in Medicaid.

e Recommendation 6 — The State is Missing Opportunities to More Aggressively Promote
Methods to Improve the Quality of Health Care.

o Recommendation 10" — Poor Management Threatens the Office of Inspector General’s
Effective Execution of Its Fraud, Waste, and Abuse Mission.

e Recommendation 11 — Credible Allegation of Fraud Payment Hold Hearings Do Not
Achieve the Law’s Intent to Act Quickly to Protect the State Against Significant Cases of
Fraud.

Recommendations 4 and 5 align closely with recommendations within 7MA s Healthy Vision
2020: Caring for Patients in a Time of Change, Second Edition (HV2020) calling upon the
legislature to further strengthen oversight of Medicaid HMOs and streamline and simplify
Medicaid HMO paperwork requirements. Medicaid managed care covers 85 percent of Texas
Medicaid patients and will expand to cover more populations within the next two years. The
expansion of Medicaid HMOs over the past decade corresponds to a simultaneous decline in
physician Medicaid participation. When TMA surveys physicians about why they are limiting or



leaving Medicaid, the second and third most-cited reasons — after inadequate payments — are
mountainous paperwork and convoluted prior authorization requirements, which together are a
stranglehold on physicians’ willingness to see Medicaid patients. To attract and retain Medicaid
participating physicians, Texas must reduce what it costs physicians to participate. These
recommendations, if adopted, are an important part of Medicaid reform.

As you contemplate Recommendation 4, we ask that you also consider the following
enhancements:

e Establish new Medicaid HMO network adequacy standards to better reflect Texas’
geographic diversity and physician workforce, intensify oversight of HMO network
adequacy to ensure patients can obtain timely services within their community, and apply
stiffer penalties for plans that fail to maintain adequate networks.

e Establish an ombudsman within HHSC dedicated to overseeing Medicaid HMO network
adequacy, responding to patient and physician complaints, and enacting physician
recruitment initiatives. :

e Direct the HHSC Vendor Drug Program to enact more transparent processes regarding the
development of proposed restrictions (clinical edits) on prescription drugs, including:

e Require Medicaid HMOs to abide by the same clinical edits applied to Medicaid fee-for-
service. The legislature deliberately established a single, statewide Medicaid Preferred
Drug List (PDL) and formulary for Medicaid HMO and traditional Medicaid patients.
However, a loophole allows the Medicaid HMOs to voluntarily adopt most of the clinical
edits, creating variation across plans, which was not the legislature’s intent.

e Provide stakeholders a copy of proposed prescription drug restrictions (clinical edits) at
least 10 days prior to a Drug Utilization Review (DUR) Board meeting and include with
the notice the rationale and data supporting the proposed restriction.

e Specify that the reconstituted DUR Board include a mix of primary care and specialty
physicians, including a child and adolescent psychiatrist and adult psychiatrist.

Recommendation 6 corresponds with our recommendations to align Medicaid HMO quality-
improvement initiatives, to the extent possible, with similar initiatives underway as part of the
1115 transformation waiver. Local health care delivery systems are stretched thin trying to
provide appropriate care for growing Medicaid and uninsured populations. If the waiver’s
performing providers and Medicaid HMOs each adopt different quality-improvement activities,
we do not believe it will be possible for physicians, hospitals, and providers to implement them
all given the finite human and financial resources needed to successfully launch and maintain
quality-improvement projects. Further, different ways of measuring whether patient outcomes
have improved muddle the ability to determine how well quality-improvement initiatives are
working.

Recommendation 6 also encompasses a recommendation to pilot incentive-based payments to
providers, which TMA also supports.

Recommendations 10" and 11 also correspond with TMA HV2020 recommendations to ensure
fair, accurate, and balanced Medicaid fraud and abuse investigations. In 2013, the legislature
enacted measures to enhance due process protections for physicians and providers accused of
waste, fraud, or abuse. But despite those improvements, physicians still fear that inadvertent
billing or coding mistakes could result in an accusation of Medicaid fraud, jeopardizing their
entire practice. TMA submitted detailed comments on Recommendations 10 and 11 (attached),



but suffice it to say the Sunset staff recommendations build on the positive changes the
legislature enacted in 2013 to direct the Office of Inspector General to establish fairer
investigations.

WE RECOMMEND AMENDING:

e Recommendation 1 — The Vision for Achieving Better, More Efficiently Run Services
Through
Consolidation of Health and Human Services Agencies Is Not Yet Complete.

o Recommendation 13 — HHSC’s Advisory Committees, Including the Interagency Task Force
for Children With Special Needs, Could be Combined and Better Managed Free of Statutory
Restrictions.

TMA does not outright oppose Recommendations 1 and 13 but urges amendments to address
potential unintended consequences if these are adopted as originally drafted.

We ask that Recommendation 1 be amended to ensure Texas maintains:

1. The ability of the state’s chief public health officer to act swiftly in the event of a public
health emergency or a disaster; and
2. A strong, visible structure for public health.

Recent infectious disease outbreaks illustrate the need for clearly defined public health
authorities. It is important to recognize that public health response is an intersection of services,
data surveillance, communications, and legal action across both local and state entities. In a
consolidated agency, we fear the state’s critical public health services will be lost in the larger
bureaucracy, impeding Texas’ ability to protect public health, particularly when the state must
act expeditiously. Complicating this issue is the fact that many counties and municipalities do
not have a local public health department, and services of existing local health public health
systems vary greatly across the state.

We recognize the primary role of local government in supporting population health, but in a
large and diverse state, it makes coordination and a visible authority that much more critical to
protect public health at a statewide level. The state should be a strong partner with our local
health leaders. One way to strengthen and secure that role is to ensure an adequate number of
public health and medicine experts serve as leaders within a state health agency.

As to Recommendation 13, our organizations ask you to amend 13.1, which calls for
abolishing most statutory advisory committees and recreating them via rule, to retain some
statutorily-created committees. Undoubtedly, there are too many committees, stretching
agency resources and staff thin. There is also considerable overlap among many of the
committees’ roles and responsibilities. Sunset should evaluate opportunities for consolidating or
redefining committees. At the same time, the legislature established these committees for a
reason — to ensure systematic, ongoing, and diverse stakeholder input into programs and
services administered within HHSC. Medicaid provides vital services to millions of vulnerable,
low-income Texans. The proliferation of managed care and testing of new delivery models adds
complexity for patients, physicians, and providers. The committees give voice to the challenges
facing patients and providers in navigating these systems and a mechanism to resolve them
effectively and efficiently. These committees also provide an important feedback
mechanism to the legislature regarding how programmatic changes benefit — or negatively
impact — HHSC clients.



In particular, we strongly recommend statutory reauthorization and retention of the Statewide
Medicaid Managed Care Advisory and the Quality-Based Payment Advisory committees, both of
which provide stakeholders and HHSC opportunities for thoughtful, interactive deliberations on
ways to improve patient care within managed care.

If Sunset adopts the recommendation to abolition committees and reestablish them in rule, we
urge you to develop clear criteria specifying when and how HHSC will establish committees,
ensure active stakeholder input on the process to create or abolition committees, and mechanisms
for ensuring that the new committees retain their authority to share recommendations with the
HHSC leadership and the legislature.

Lastly, as you consider the recommendation to consolidate agencies, we respectfully
request that the recommendation carry with it language ensuring the agencies receive
sufficient appropriations to establish dedicated transition management teams to manage
and coordinate the process. Consolidating large agencies with vastly different cultures and
responsibilities is no easy task, as noted in the Sunset report. We worry that allocating existing
agency staff to the task will not be sufficient to complete the process while also ensuring the
agencies continue to meet their core responsibilities — to ensure needy Texans timely receive
the medical care, long-term care, and social services they need to thrive.

Thank you for your consideration.

*TMA is neutral on Sunset staff recommendation 10.1 calling for the HHSC executive commissioner,
rather than the governor, to appoint the inspector general.
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October 17, 2014

The Honorable Jane Nelson, Chair
Texas Sunset Advisory Commission
P.O. Box 13066

Austin, TX 78711
sunset(@sunset.state.tx.us

RE: Comments Relating to the Texas Health and Human Services Commission Sunset Staff Report—Olffice
of Inspector General (Issue 10) and Credible Allegations of Fraud (Issue 11)

Dear Chairman Nelson:

The Texas Medical Association (TMA) is a private, voluntary, nonprofit association of more than 47,000
member physicians and medical students. TMA was founded in 1853 to serve the people of Texas in
matters of medical care, prevention and cure of disease, and improvement of public health. Our
foundational principle is the same today: “Physicians Caring for Texans.”

TMA appreciates the opportunity to submit written comments to the Sunset Advisory Commission
(Commission) in response to the Sunset Staff’s Report (Report). This letter relates to the Report’s
discussion and recommendations concerning the investigation of fraud, waste, and abuse in Texas Medicaid
and implementation of credible allegation of fraud (CAF) holds. TMA offers the following summary
comments for the Commission’s consideration.

As stated in the Report, the Texas Health and Human Services Commission Office of Inspector General
(OIG) has the difficult and crucial job of protecting the integrity of the Health and Human Services (HHS)
system. TMA acknowledges this responsibility and supports recommendations to improve the efficiency
and effectiveness of OIG’s administrative and investigative processes. Specifically related to payment
holds, TMA supports the Report’s recommendations to clarify OlG’s payment hold authority and
streamline the CAF hold hearing process.

Texas physicians that choose to participate in Medicaid must dedicate significant resources in order to
adhere to various program compliance obligations (e.g., provider manuals, state law, federal statutes and
related regulations). If physicians fail to strictly comply with applicable requirements they could face stiff
fines, penalties, sanctions, or other enforcement actions. Accordingly, as an initial matter, TMA believes
that Medicaid rules and regulations should be clear so that physicians that voluntarily enroll to provide care
to Medicaid beneficiaries can dedicate their time, talent, and staff resources to patient care, as opposed to
administrative hassles, burdensome audits, and fear of fraud and abuse accusations.

TMA also believes the best way to promote compliance and prevent administrative errors and improper
payments is through education and outreach designed to reduce, if not eliminate, errors before they occur.
TMA appreciates the Report’s discussion regarding the need to not only detect fraud, waste, and abuse after
they occur, but also “promote compliance and help prevent fraud, waste, and abuse, and certainly errors,



by educating providers on Medicaid policies and procedures” and related changes, clarifications, and
common areas for mistakes.! TMA agrees that prevention and education efforts could enhance
understanding and clarity among providers and HHS staff regardingapplicable standards and requirements,
promote cooperation and compliance, and prevent errors before they occur.

Allegations of potential fraud, abuse, violations and/or any overpayments should be supported by reliable
evidence.> TMA supports the Report’s recommendations to implement quality assurance reviews and
consistency in investigations and believes that investigations concerning the practice of medicine must
include the expertise of medical practitioners with appropriate training and experience — particularly for
questions of whether a service or treatment was medically necessary.

TMA appreciates the Report’s discussion regarding accuracy and consistency in the identification of
violations and enforcement actions in response to the same.> TMA supports a fair administrative process
designed to define, detect, and prevent fraudulent and abusive conduct that wastes taxpayer funds. When
compliance concerns are accurately identified, they should be resolved in a timely manner—especially
when the concerns are based on non-fraudulent violations. Prompt resolution of non-fraudulent violations
allow physicians to correct identified errors and focus on patient care without the distraction of extensive
litigation, looming demands, or nonpayment. TMA supports the Report’s recommendations to improve the
efficiency of the investigation process, reserve CAF holds for serious situations to mitigate ongoing
financial risk to the state, and streamline the administrative appeal hearing process.*

Physicians must be afforded adequate notice of the alleged issues or violations, calculation of overpayments
(including extrapolation methodology), and proposed sanctions or penalties, and the right to offer a
meaningful response.’ If issues cannot be settled informally, physicians must have the ability to timely
appeal—both the alleged violations and the amount of money in question—to an independent third party
without unreasonable barriers.®* TMA supports the recommendation to require OIG to pay the full hearing
costs and for CAF hold appeals at SOAH and encourages the Commission to align the process for
overpayment appeal hearings with standard practice of requiring the agency to pay for SOAH hearings.”

! See Sunset Staff Report, pg. 139-40 (OIG’s methods of communicating and sharing information need
improvement); Recommendation 10.5 (Require OIG, by rule, to establish criteria for scaling its enforcement actions
for Medicaid provider investigations to the nature of the violations, including penalties.), 10.11 (Direct OIG to actively
take steps to improve training for its staff and communication with HHS system programs and providers).

2 See Sunset Staff Report, pg. 129-34; Recommendation 10.3 (Require OIG, by rule, to establish prioritization
and other criteria to guide its investigation process), 10.5 (Require OIG, by rule, to establish criteria for scaling its
enforcement actions for Medicaid provider investigations to the nature of the violations, including penalties.), and
10.6 (Require OIG to conduct quality assurance reviews and request a peer review of sampling methodology used in
its investigative process).

3 See Sunset Staff Report, pg. 133-34 (Absence of criteria to scale OlIG’s Medicaid payment recoupments to the
nature of the violations contributes to large overpayment estimates and inconsistent results).

4 See Recommendation 10.3 (Require OIG, by rule, to establish prioritization and other criteria to guide its
investigation process), 10.6 (Require OIG to conduct quality assurance reviews and request a peer review of sampling
methodology used in its investigative process), 10.11 (Direct OIG to actively take steps to improve training for its
staff and communication with HHS system programs and providers), 10.13 (OIG should track basic performance
measures needed to monitor the efficiency and effectiveness of its investigative processes), 10.14 (OIG should
establish a formal plan for reducing its backlog and improving inefficiencies in the process), 11.1 (Streamline the CAF
hold hearing process to more quickly mitigate state financial risks), 11.2 (Clarify good cause exceptions for OIG’s
application of a credible allegation of fraud payment hold), 11.3 (Clarify OIG’s authority to place payment holds only
in serious circumstances), and 1 1.4 (Require OIG to pay all costs of CAF hold hearings at SOAH).

3 See Sunset Staff Report, pg. 133-34 (discussing extrapolation to large overpayments and the need for oversight
of sampling and extrapolation methodology).

¢ See Recommendation 11.4 (Require OIG to pay all costs of CAF hold hearings at SOAH).

7 See Recommendation 11.4 (Require OIG to pay all costs of CAF hold hearings at SOAH).



Finally, TMA supports the Report’s recommendations to clarify organizational oversight and accountability
in an effort to ensure OIG is efficiently and effectively accomplishing its mission to combat fraud, waste,
and abuse.® Similarly, in light of the growth of Medicaid managed care in Texas, TMA supports the
recommendation to better clarify the roles and responsibilities among and between OIG, managed care
organizations, and special investigative units.’

TMA appreciates the opportunity to submit these comments. Please feel free to contact us if you have
questions or if we can otherwise be of assistance.

TMA Select Committee on Medicaid, CHIP and the Uninsured

8 See Sunset Staff Report, pg. 134 (discussing oversight of sampling and extrapolation methodology) and pg. 141-
42 (OIG’s structure results in blurred accountability and little oversight of effectiveness in accomplishing its fraud,
waste and abuse mission); Recommendation 10.2 (Require OIG to undergo special review by Sunset in six years).

% See Sunset Staff Report, pg. 138-39 (discussing the need to better define OlG’s role in managed care);
Recommendation 10.7 (Define OlG’s role in managed care, including strengthening oversight of special investigative
units).



From: Sunset Advisory Commission

To: Cecelia Hartley
Subject: FW: Form submission from: Public Input Form for Agencies Under Review (Public/After Publication)
Date: Friday, October 17, 2014 4:10:56 PM

From: sundrupal@capitol.local [mailto:sundrupal@capitol.local]
Sent: Friday, October 17, 2014 4:05 PM

To: Sunset Advisory Commission
Subject: Form submission from: Public Input Form for Agencies Under Review (Public/After Publication)

Submitted on Friday, October 17, 2014 - 16:05

Agency: HEALTH AND HUMAN SERVICES COMMISSION HHSC
First Name: John

Last Name: Holcomb, MD

Title: Chair, TMA Select Committee on Medicaid, CHIP and the Uninsured
Organization you are affiliated with: Texas Medical Association

Email: michael.smith@texmed.org

City: Austin

State: Texas

Your Comments About the Staff Report, Including Recommendations Supported or

Opposed:

The Texas Medical Association (TMA\) is a private, voluntary, nonprofit association of more than 47,000 member
physicians and medical students. TMA was founded in 1853 to serve the people of Texas in matters of medical
care, prevention and cure of disease, and improvement of public health. Our foundational principle is the same
today: “Physicians Caring for Texans.”

TMA appreciates the opportunity to submit written comments to the Sunset Advisory Commission (Commission) in
response to the Sunset Staff’s Report (Report). This letter relates to the Report’s discussion and recommendations
concerning the investigation of fraud, waste, and abuse in Texas Medicaid and implementation of credible
allegation of fraud (CAF) holds. TMA offers the following summary comments for the Commission’s
consideration.

As stated in the Report, the Texas Health and Human Services Commission Office of Inspector General (OIG) has
the difficult and crucial job of protecting the integrity of the Health and Human Services (HHS) system. TMA
acknowledges this responsibility and supports recommendations to improve the efficiency and effectiveness of
OIG’s administrative and investigative processes. Specifically related to payment holds, TMA supports the Report’s
recommendations to clarify OIG’s payment hold authority and streamline the CAF hold hearing process.

Texas physicians that choose to participate in Medicaid must dedicate significant resources in order to adhere to
various program compliance obligations (e.g., provider manuals, state law, federal statutes and related regulations).
If physicians fail to strictly comply with applicable requirements they could face stiff fines, penalties, sanctions, or
other enforcement actions. Accordingly, as an initial matter, TMA believes that Medicaid rules and regulations
should be clear so that physicians that voluntarily enroll to provide care to Medicaid beneficiaries can dedicate their
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time, talent, and staff resources to patient care, as opposed to administrative hassles, burdensome audits, and fear of
fraud and abuse accusations.

TMA also believes the best way to promote compliance and prevent administrative errors and improper payments is
through education and outreach designed to reduce, if not eliminate, errors before they occur. TMA appreciates the
Report’s discussion regarding the need to not only detect fraud, waste, and abuse after they occur, but also
“promote compliance and help prevent fraud, waste, and abuse, and certainly errors, by educating providers on
Medicaid policies and procedures” and related changes,
clarifications, and common areas for mistakes. TMA agrees that prevention
and education efforts could enhance understanding and clarity among providers and HHS staff regarding applicable
standards and requirements, promote cooperation and compliance, and prevent errors before they occur.

Allegations of potential fraud, abuse, violations and/or any overpayments should be supported by reliable evidence.
TMA supports the Report’s recommendations to implement quality assurance reviews and consistency in
investigations and believes that investigations concerning the practice of medicine must include the expertise of
medical practitioners with appropriate training and experience — particularly for questions of whether a service or
treatment was medically necessary.

TMA appreciates the Report’s discussion regarding accuracy and consistency in the identification of violations and
enforcement actions in response to the same. TMA supports a fair administrative process designed to define,
detect, and prevent fraudulent and abusive conduct that wastes taxpayer funds. When compliance concerns are
accurately identified, they should be resolved in a timely manner—especially when the concerns are based on non-
fraudulent violations. Prompt resolution of non-fraudulent violations allow physicians to correct identified errors
and focus on patient care without the distraction of extensive litigation, looming demands, or nonpayment. TMA
supports the Report’s recommendations to improve the efficiency of the investigation process, reserve CAF holds
for serious situations to mitigate ongoing financial risk to the state, and streamline the administrative appeal hearing
process.

Physicians must be afforded adequate notice of the alleged issues or violations, calculation of overpayments
(including extrapolation methodology), and proposed sanctions or penalties, and the right to offer a meaningful
response. If issues cannot be settled informally, physicians must have the ability to timely appeal—both the alleged
violations and the amount of money in question—to an independent third party without unreasonable barriers.
TMA supports the recommendation to require OIG to pay the full hearing costs and for CAF hold appeals at SOAH
and encourages the Commission to align the process for overpayment appeal hearings with standard practice of
requiring the agency to pay for SOAH hearings.

Finally, TMA supports the Report’s recommendations to clarify organizational oversight and accountability in an
effort to ensure OIG is efficiently and effectively accomplishing its mission to combat fraud, waste, and abuse.
Similarly, in light of the growth of Medicaid managed care in Texas, TMA supports the recommendation to better
clarify the roles and responsibilities among and between OIG, managed care organizations, and special
investigative units.

TMA appreciates the opportunity to submit these comments. Please feel free to contact us if you have questions or if
we can otherwise be of assistance.

Any Alternative or New Recommendations on This Agency: Please see comments above.

My Comment Will Be Made Public: | agree





