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SUMMARY




Summary—

Texas Alcoholic Beverage Commission

he Legislature created the Texas Alcoholic Beverage Commission

(TABC) in 1935, following the repeal of Prohibition, to very tightly
regulate the alcoholic beverage industry. Fear of large scale corruption and
uncontrolled consumption led to a system in which TABC heavily regulates
all aspects of the industry — everything from the production, importation,
and exportation of the beverages to the storage, distribution, and
eventual sale to consumers.

Concerns today focus more on fair and balanced competition, . )
responsible drinking, and reduced government regulation; yet both While the State still
TABC and the Alcoholic Beverage Code continue to reflect much of  has an interest in
the strong controls in place since the post-Prohibition era. While the Wgulﬂting the
State still has an interest in regulating the alcoholic beverage industry,

TABC and the Code are in clear need of modernization. alcoholic bwgrﬂ’g e

industry, TABC and

In reviewing TABC, Sunset staff focused on evaluating the the Code ave in clear

effectiveness of the agency in managing its broad regulatory role,
particularly in light of the significant changes in the industry, need Of

technology, and attitudes toward alcohol. The review identified several modernization.
key areas of concern, as summarized below.

e TABC’s statutory mission is outdated; and the agency lacks a
comprehensive process for planning its activities statewide and
measuring its progress toward achieving its goals.

e Enforcement efforts are not prioritized to focus on problems posing
the greatest risk to public safety; and the agency fails to provide
consistent and predictable penalties for violations.

e Certain business practices tied to the production and distribution of
alcoholic beverages are over-regulated, with no clear public purpose;
and the agency provides poor guidance to the industry in interpreting
complex statutory requirements.

The recommendations in this report are intended to address these concerns
and others by shifting the agency’s focus away from a number of unnecessary
and costly regulatory processes, and placing it more squarely on issues of
public safety.

In conducting this review, Sunset staft also identified concerns related to efforts
to maintain a strict separation of the three tiers of the alcoholic beverage
industry — manufacturers, wholesalers, and retailers. While all 50 states
continue to use the three-tier system, many groups are beginning to question
the justification for this level of regulation in today’s modern commercial
environment, and believe that it deserves serious reassessment. Staff shared
this concern, as much of the current system seems to protect the interests of
industry segments rather than public safety. Ultimately, staff deemed the
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issue to be outside its review scope. Appendix A highlights some of the
potentially burdensome practices tied to the three-tier system in Texas, and
recent legal challenges to the system in other states.

Another factor that directly affects streamlining and modernizing the State’s
system of alcoholic beverage regulation is the fact that individual
communities in Texas, down to the precinct level, determine if alcohol can
be sold locally. The ever changing patchwork of “wet” and “dry” areas across
the state complicates TABC’s oversight, as different areas of the state operate
under very different restrictions on what can be sold and how it can be sold.
However, Sunset staff chose not to make recommendations that would in
any way compromise local control.

Finally, Sunset staft received many comments about the agency’s complex
licensing process, but did not recommend any changes to the process in this
report. While these problems are serious, TABC received $2.3 million last
Session to fully automate its licensing process, and plans for the new system
to be online at the beginning of 2005. This automation should allow the
agency to effectively implement the changes needed to streamline its licensing
process without any changes in law. By not making recommendations
regarding the licensing process in this report, staft is relying on the agency
to successfully complete its automation project and implement changes it
has identified to streamline the licensing process to ensure it is providing
the best possible service to its licensees.

The following material summarizes the Sunset staff recommendations on
the Texas Alcoholic Beverage Commission.

Issues/Recommendations

Issue 1

TABC Lacks the Clear Focus and Strategic Direction Needed in Today’s Alcoholic
Beverage Regulatory Environment.

Key Recommendations

e Update TABC’s mission to better reflect today’s alcoholic beverage regulatory
environment and the agency’s role in public safety issues.

e Direct TABC to improve its strategic planning process so that it helps prioritize the
agency’s activities and measures its progress toward meeting its goals.

Issue 2

TABC Does Not Manage Its Enforcement Activities to Best Protect the Public’s

Safety.

Key Recommendations

e Require TABC to maintain a schedule of sanctions that includes all information necessary
to ensure fair and consistent application of penalties.
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Issue 3

Authorize the agency to assess penalties according to the economic benefit a licensee
may gain through noncompliance.

Require TABC to develop a risk-based approach to enforcement and to better measure
the impact of its enforcement activities on public safety.

Require TABC to develop standard procedures for handling complaints and for tracking
and analyzing complaint data.

Over-Regulation of Certain Business Practices Serves No Consumer Interest,
Imposes Unnecessary Costs on the Industry, and Creates Excessive Burdens for
the Agency.

Key Recommendations

Issue 4

Eliminate restrictions on the size of beer containers that can legally be sold in Texas.

Eliminate label approval and testing for liquor and wine, and instead authorize TABC to
register federal certificates of approval for these products.

Allow distributors to report retailers who are delinquent in making payments for liquor
and wine by electronic mail or other means, and work towards phasing out the paper-
based delinquency list.

TABC Lacks an Effective Approach for Resolving Key Marketing Practices
Regulatory Issues, Resulting in Inconsistent Enforcement and Unnecessary Costs
to the Industry.

Key Recommendation

Issue 5

Require TABC to develop a formal process for making policy decisions regarding
marketing practices regulations, and for communicating these decisions to agency staff
and the industry.

TABC Lacks a Consistent and Formal Approach to Investigating and Resolving
Complaints Against Its Employees.

Key Recommendations

Require TABC to maintain an internal affairs function to ensure fair, effective, and
impartial investigations of alleged misconduct by law enforcement ofticers and other
employees.

Require the agency to track and report complaint information to the Administrator and
the Commission on a regular basis.
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Issue 6
Texas Has a Continuing Need for the Texas Alcoholic Beverage Commission.

Key Recommendation

e Continue the Texas Alcoholic Beverage Commission for 12 years.

Fiscal Implication Summary

This report contains recommendations that will have a fiscal impact to the State. These
recommendations are discussed below.

e Issue 3 - Removing container size restrictions for beer could increase fee revenues due to
increased product approvals, however reduced wine label approvals may offset these
gains. Further, the agency would be able to set its label approval fees to recover the cost
of this regulation. The management action directing the agency to phase out the paper-
based delinquency list could save $12,000 a year, once fully implemented.

Texas Alcoholic Beverage Commission Sunset Staff Report
Summary October 2004



IsSUES




Issue 1—

TABC Lacks the Clear Focus and Strategic Divection Needed in
Today’s Alcoholic Beverage Regulatory Environment.

Summary

Key Recommendations

e Update TABC’s mission to better reflect today’s alcoholic beverage regulatory environment and
the agency’s role in public safety issues.

e Direct TABC to improve its strategic planning process so that it helps prioritize the agency’s
activities and measures its progress toward meeting its goals.

Key Findings

e The agency’s statutory mission has not kept pace with changes in the industry it regulates or
social concerns regarding alcohol.

e TABCs strategic planning process does not reflect or address the evolving needs of the agency.

e The agency lacks key management tools necessary to support its strategic planning process.

Conclusion

The Alcoholic Beverage Code does not reflect the modern environment in which TABC operates.
The Code also does not provide clear guidance to the agency on what its priorities or strategic
direction should be. Without such direction, TABC has had difficulty focusing its efforts on issues
with the greatest impact on public safety. In addition, the agency lacks a comprehensive strategic
planning process to help guide its daily activities and measure its progress toward meeting specific
goals and objectives. The recommendations included in this issue would provide a framework for
TABC to have a clearer mission and strategic direction that better reflects today’s alcoholic beverage
regulatory environment and the public safety needs of the state. These recommendations would
also direct the agency to develop better management tools to help it stay focused on its goals and
evaluate its effectiveness in regulating the alcoholic beverage industry.
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Support

The Alcoholic Beverage Code defines the agency’s mission very

bro
ind

* )
TABC is charged
with protecting the
welfare, health, peace,

temperance, and

safety of the people.

adly and requires it to tightly regulate the alcoholic beverage
ustry.

TABC’s enabling statute, the Alcoholic Beverage Code, was originally
enacted into law in 1935, two years after the end of Prohibition. The
Code is “an exercise of the police power of the state for the protection
of the welfare, health, peace, temperance, and safety of the people” of
Texas. The agency has adopted that statement as its mission and added
language about facilitating fairness, balanced competition, and
responsible behavior within the alcoholic beverage industry through
voluntary compliance.

The original purpose of regulating the alcoholic beverage industry was
to prevent close financial and familial ties between the manufacturers
and sellers of alcohol. Such ties were the main source of corruption in
the alcoholic beverage industry and of the unregulated sale of alcohol to
consumers before and during Prohibition. As a result, the Legislature
created TABC to supervise, inspect, and regulate the production,
importation, exportation, transportation, sale, storage, distribution, and
possession of alcoholic beverages. The agency accomplishes this mission
by licensing manufacturers, wholesalers, and retailers and performing
traditional law enforcement activities to uncover violations of the
Alcoholic Beverage Code.

A three-member, part-time governing Board oversees the agency and
appoints the Administrator who manages TABC’s day-to-day operations.
In fiscal year 2003, the agency had a $25.2 million budget and a staff of
515 employees. Only a quarter of these employees are located at the
Headquarters in Austin. The rest work in the agency’s 52 field offices
located throughout the state and 19 ports of entry located along the
Mexico border. Most of the agency’s personnel in its field offices are
commissioned law enforcement officers. Other field personnel include
compliance auditors, tax collectors at the ports of entry, and
administrative support staff.

The agency’s statutory mission has not kept pace with changes in

* the

TABC’smissionis  ®

remimiscent of
Probibition when

corruption and

unvegulated alcohol

consumption were
serious social and

political issues.

industry it regulates or social concerns regarding alcohol.

While TABC’s mission, as defined in statute, has always focused on
public safety; it does not fully reflect today’s social concerns regarding
alcohol consumption. The idea that an agency of the state should regulate
alcohol to protect the welfare, health, peace, and temperance of the
people is reminiscent of the era following Prohibition when large-scale
corruption in the alcoholic beverage industry and unregulated alcohol
consumption were serious social and political issues. Today, however,
Texans’ concerns regarding alcohol focus more on responsible drinking,
limiting access to alcohol by minors, and reducing the harm caused by
drinking and driving.

Texas Alcoholic Beverage Commission
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e At the same time, the alcoholic beverage industry represents a large
and well-established component of our economy. However, the idea
that the agency should facilitate fairness, balanced competition, and
responsible behavior within the industry through voluntary compliance
is not clearly reflected in the Code. The Code does not incorporate the
ideas of promoting fairness and consistency in how the agency regulates
the industry.

The Code also does not reflect the industry’s duty to act responsibly by
voluntarily maintaining appropriate relationships among different tiers *

in the industry and marketing its products in responsible ways. Rather The Alcoholic
than promoting responsibility, the Code reflects the era following Beverage Code
Prohibition when the State wanted to maintain strict control over all reflects the ern
aspects of the alcoholic beverage industry to avoid the problems of earlier following Prolibition
times. As a result, the Code approaches the regulation of the alcoholic when the State
beverage industry by imposing numerous restrictions on every aspect
of the industry and requires TABC to enforce all of these restrictions.
As discussed in other issues in this report, many of the restrictions are
very difficult for the agency to enforce, especially given its limited
resources, and do not always relate to the mission of protecting public
safety.

wanted to maintain
strict control over all
aspects of the industry.

e Another priority of TABC is facilitating commerce by ensuring new
businesses are able to receive their licenses and start operating as soon
as possible. Although this priority is not reflected in the agency’s statute,
it is easy to see in the agency’s current project to upgrade its outdated
computer systems. This project will fully automate the licensing process
to reduce large volumes of paper files, ensure faster access to licensing
information, and allow some licensees to renew online. The Legislature
saw the need for this project last session and gave TABC $2.3 million
for its completion.

e The Alcoholic Beverage Code provides little guidance to the agency on
what its priorities and goals should be. The Code mainly consists of
prohibitions on activities within the alcoholic beverage industry or on

the consumption of alcohol. For example, the Code prohibits the sale
of alcohol to minors and the possession of alcohol by minors, but it *
does not clearly reflect the agency’s role in preventing and reducing Rather than

such violations. providing guidance to

Without clear guidance in its statute, TABC is left to determine how to  #h¢ agency, the Code
use its limited resources to enforce the myriad restrictions in statute mainly consists of
and is not always able to focus on issues affecting public safety. Priorities probibitions.

can vary significantly depending on decisions of the agency’s executive

management, industry pressure on the agency, and the discretion of

individual agents in the field.

TABC’s strategic planning process does not reflect or address the
evolving needs of the agency.

e The strategic plan, which all agencies are required by law to develop,
can offer important insight into matters that affect an agency’s mission
over the next five years. Despite its lack of clear direction from statute,
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TABC has set nine management goals in its strategic plan, as listed in
the textbox, TABCs Strategic Management Goals, to guide the agency’s
activities.

TABC'’s Strategic Management Goals
Fiscal Years 2005 - 2009

To ensure that efficiencies and streamlining are identified and implemented where
possible as the agency moves through its licensing technology transformation, while
pursuing legislative change to eliminate impediments.

To focus enforcement programs on identifying retailers who sell to intoxicated
persons and minors.

To continue to encourage retailers to avail themselves of the benefits of seller training.

To continue to focus educational efforts of the agency to the members of the alcoholic
beverage industry and on programs to school-aged children and college-aged adults,
which will have the most immediate impact.

To learn and stay current in the methods of operation among the upper tiers of the
industry.

To reinvigorate the agency’s efforts in partnering with coalitions, groups, and
industry members to raise awareness in issues involving the sale of alcohol beverages
to minors and intoxicated persons.

To address the ongoing issue of training new staff as well as current employees
while faced with loss of vast amounts of institutional knowledge.

To continue expanding the agency’s effort in effective communication, both internally
and externally, using all available means.

To ensure through available avenues that agency employees receive fair pay based
on responsibilities.

e Unfortunately, TABC’s strategic planning process lacks several key

*

As Administrators
come and go, the
agency has had
trouble maintaining
its strategic divection.

clements that are necessary to fully implement these goals and measure
the agency’s progress in meeting them. TABC’s ability to strategically
plan its future has been hampered by a number of factors over the
years. The following examples indicate two shortcomings in the
preparation and use of TABC’s strategic plan.

Turnover in the executive management of an agency can cause instability
and result in shifting priorities. Over the past twelve years, TABC has
had four Administrators, with an Acting Administrator in place between
Administrators for six months at a time. The Administrator’s job is to
ensure the agency stays focused on its priorities as laid out in the strategic
plan. However, as Administrators come and go, the agency has had
trouble maintaining its strategic direction.

TABC’s strategic planning process does not adequately reflect the unique
challenges of each individual region of the state. In developing its most
recent strategic plan, the agency spent a great deal of effort gathering
input from its employees and customers in each of its five regions. For
example, the staff in each region was asked to identify their
accomplishments and challenges. While much of the feedback was
common to all regions, it also represented the unique environment and
specific challenges of each region. This input made TABC’s executive
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management more aware of each region’s abilities and needs, however,
the input was not reflected in the final strategic plan.

The agency lacks key management tools necessary to support its
strategic planning process.

Performance measures are an integral part of the legislative
appropriations process and are meant to provide an indication of
whether agencies are effectively and efficiently spending tax payer
money. However, some of TABC’s performance measures are either
ill-defined or not appropriately measured, and do not provide a useful
indication of whether the agency is successfully performing its functions
or what impact the agency is having on licensees’ compliance with the
law. To be effective, an agency needs clear goals with accurate, attainable
performance measures. The chart, Selected Performance Measure
Concerns, discusses problems with four of TABC’s performance
measures.

*

TABC’s performance
measures do not
provide a useful

indication of whether

the agyency is
successfully

performinyg its
Sfunctions.

Selected Performance Measure Concerns
Actual
Performance
Measure in FY 2003 Concern with Measure
Percentage of Licensed 83.2% The term “inspected” is not defined. Asa
Establishments Inspected result, the agency counts any contact with
Annually a licensed establishment, no matter how
minor, as an inspection.
Percent of Original 99.5% The agency considers processing time as
License/Permit the number of days from when an
Applications Processed application is received at Headquarters to
within 14 Days when the license is issued. This measure
does not reflect the entire time needed to
issue a license. In reality, an applicant may
have to wait two months between filling
the application and actually receiving the
license due to a variety of factors, many of
which the agency has no control over.
Percent of Inspections, 30.4% The low percentage would indicate that
Analyses, and Compliance many of these activities are not resulting
Activities Resulting in in violations, and that the agency, with
Administrative or limited resources, might benefit from
Compliance Action targeting these activities based on risk.
Further, the term “compliance action” is
misleading. While it may indicate action
the agency took for failure to comply with
the law, in fact two-thirds of the compliance
actions in fiscal year 2003 were not related
to violations, but were routine
administrative activities.
Percent of Report 22.9% Again, the low percentage would indicate
Analyzations Resulting in that many of these activities are not
Administrative or resulting in violations, and that the agency,
Compliance Action with limited resources, might benefit from
targeting these activities based on risk.

Sunset Staff Report
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*

TABC’s strategic
plan does not provide
information about
trends in alcohol
consumption ov public
safety issues.

An example of a measure that more accurately reflects the agency’s
effectiveness in enforcing the law is its progress in increasing compliance
with laws prohibiting sales of alcohol to minors from 30 percent in the
early 1990s to 80 percent today. This increase in compliance was largely
accomplished through the effective use of sting operations.
Unfortunately, this information is not reflected in the agency’s official
legislative performance measures.

Although comprehensive research on issues and demographics aftecting
the agency is an important management tool, TABC does not make a
concerted effort to gather such information. For example, the agency’s
strategic plan presents some limited projections showing changes in
the population of adults, the number of people under 21, and the number
of alcohol retailers, from which it draws conclusions about how these
changes will affect its activities. However, the strategic plan does not
provide more specific information about trends in alcohol consumption
or public safety issues related to alcohol, such as traffic fatalities related
to alcohol, binge drinking on college campuses, or minor access to
alcohol.

The strategic plan also does not include information about trends in the
agency’s enforcement activities, such as the most common complaints
received or violations found. While certain staff within the agency may
have access to this type of information, it is not collected or analyzed in
a coordinated way so that management and other divisions may use it
in their decisionmaking. Without such information, TABC is unable to
assess its effectiveness in regulating the alcoholic beverage industry and
enforcing the law.

TABC does not maximize its limited resources to ensure efficiency
and focus on its strategic goals.

*

TABCs legislative
appropriations do not
adequately veflect the

amount of resources
the agency devotes to

licensing.

The functions of TABC’s staff in each of its three main divisions -
Enforcement, Licensing, and Compliance - in many cases do not relate
to the essential function of that division. For example, enforcement
staff spend roughly 18 percent of their time performing licensing
tunctions, such as answering applicant questions and ensuring
applications are filled out completely, and 10 percent of their time
providing educational programs. These activities do not represent the
best use of commissioned peace officers’ time, which would be better
spent on traditional law enforcement activities.

The fact that enforcement staff spend a significant amount of time on
licensing activities also indicates that the functions of each division are
not well-defined. As such, TABC’s legislative appropriations do not
adequately reflect the amount of resources the agency devotes to
individual functions. The enforcement function represented 57 percent
of the agency’s budget in fiscal year 2003. While this strategy represents
the agency’s expenditures on its enforcement staft and activities, the
enforcement staff also spent time performing licensing functions. In
addition, compliance staft spent at least 10 percent of their time on
licensing functions, such as inspections of premises to be licensed. In
total, the licensing function probably consumes significantly more
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staffing resources than the 7 percent of the agency’s budget it represented
in fiscal year 2003. As a result, the agency’s organizational chart,
legislative appropriations request, and strategic plan do not accurately
represent the amount of resources dedicated to licensing.

e Although TABC puts much emphasis on the need for educational
programs to help prevent violations of alcoholic beverage laws, it does
not have a clear plan to guide its programs. Several of TABC’s goals in
its most recent strategic plan concern education, including focusing
educational efforts on members of the alcoholic beverage industry,
school-aged children, and college-aged adults; promoting training for

alcohol sellers and servers; raising awareness of issues regarding the

sale of alcohol to minors and intoxicated people; and effectively é&
communicating with the regulated community. TABC’s educational
While these goals all relate back to the idea of education, they encompass mtgztzesZVe P ZeMl
many activities located in different divisions within the agency. For througnout the

example, the Enforcement Division conducts educational programs and ~ 4J¢76) and often take
administers grants to community groups for their own programs. At  time away from staff’s
the same time, the Compliance Division administers the seller/server primary duties.
training program and everyone in the agency, from the General Counsel

to agents in the field, answers questions from regulated businesses about

how to interpret the Alcoholic Beverage Code.

Not only are educational programs spread out within the agency, they
often take time away from staff’s primary duties. The Enforcement
Division has limited statf. Conducting educational programs and
administering grants diverts the Division’s focus away from its important
law enforcement functions. Further, the agency’s enforcement agents
are an expensive resource and their training is in law enforcement, not
public education or grant writing. In fact, no one within the agency
except a few employees involved in the seller/server training program,
have specific knowledge or experience in developing educational
programs or materials for the industry or the public.

Recommendations
Change in Statute
1.1 Update TABC’s mission to better reflect today’s alcoholic beverage
regulatory environment and the agency'’s role in public safety issues.

This recommendation would better define the agency’s mission in statute by updating the existing
language to focus the agency on:

e protecting the public safety by deterring and detecting violations of the law;
e promoting legal and responsible alcohol consumption;

e ensuring fair competition within the alcoholic beverage industry;

e ensuring consistent, predictable, and timely enforcement of the law;

e ensuring a consistent, predictable, and timely licensing process;
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e promoting and fostering voluntary compliance with the law; and

e communicating the requirements of the law clearly and consistently.

Management Action

1.2 Direct TABC to improve its strategic planning process so that it helps
prioritize the agency’s activities and measures its progress toward meeting

its goals.
This recommendation aims to help TABC develop a more
effective strategic planning process using the steps laid out An Effective Strategic
in the textbox, An Effective Strategic Management Process. Management Process

More specifically, TABC should incorporate the following | 1. Collect and analyze data.
activities into its strategic planning process to allow the agency |/ 2. Set strategic direction.

to stay focused on its mission, as laid out above. 3. Create organizational flexibility to
implement strategic plan.

e TABC should work with the Legislative Budget Board
and the Governor’s Office of Budget, Planning, and Policy
to change its strategic plan and performance measures | ¢
as necessary to carry out the mission laid out in | ¢
Recommendation 1.1. The goals should relate directly
to that mission and the measures should be designed to
provide an accurate picture of the effort being measured. The measures should not only capture
the agency’s activities but should also assess the effect in terms of outcomes.

4. Implement effective performance
measurement system.

. Evaluate and report on outcomes.

. Identify improvements for next
cycle.

e TABC should develop region-specific goals as building blocks for the agency’s strategic plan.
Each region should use local input to determine the priorities for attention and to best allocate
resources.

e TABC should establish procedures to monitor progress in meeting its statewide and region-
specific strategic goals, and identify organizational and operational changes as needed to address
problems that may arise with meeting its goals.

1.3 Direct TABC to focus more effort on research and data collection to better
support its mission and goals.

The agency should place a higher focus on collecting and analyzing data related to issues aftecting
TABC’s mission, such as traffic accidents involving alcohol, trends in binge drinking on college
campuses, and how changes in the economy will affect the sale of alcohol and the number of licensed
retailers. Such data should be collected and analyzed on a regional basis to help TABC’s management
make decisions about how best to allocate resources.

1.4 Direct TABC to evaluate alternative approaches for administering its
educational programs to better support its mission and goals.

The agency should develop a detailed plan to guide its administration of existing programs and
implementation of new ones. In creating this plan, the agency could consider consolidating the
tollowing duties and dedicating staft who are specialists in educational programs to perform these
functions:

e developing educational programs and materials for specific groups, including school-aged children,
college-aged adults, community groups, regulated businesses, and others;

e sceking out and applying for grants to fund the agency’s educational programs;

12
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e administering the agency’s existing grant programs, in which the agency gives money to
community groups for their own programs;

e administering the seller/server training program; and

e sccking opportunities to enhance TABC’s outreach through its educational programs.

Impact

These recommendations would provide a framework for TABC to have a clear mission and strategic
direction that better reflects the modern alcoholic beverage regulatory environment and the public
safety needs of the State. The agency would be able to develop better management tools to help it
stay focused on its goals and evaluate its effectiveness in enforcing the law and regulating the alcoholic
beverage industry.

Fiscal Implication

These recommendations would not have a fiscal impact to the State. Recommendations 1.2, 1.3,
and 1.4 are management actions, and the agency should implement them using existing resources.
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Issue 2—

TABC Does Not Manage Its Enforcement Activities to Best
Protect the Public’s Safety.

Summary

Key Recommendations

e Require TABC to maintain a schedule of sanctions that includes all information necessary to
ensure fair and consistent application of penalties.

e Authorize the agency to assess penalties according to the economic benefit a licensee may gain
through noncompliance.

e Require TABC to develop a risk-based approach to enforcement and to better measure the
impact of its enforcement activities on public safety.

e Require TABC to develop standard procedures for handling complaints and for tracking and
analyzing complaint data.

Key Findings

e TABC’s current penalty structure limits the agency’s ability to effectively deter illegal activities
or ensure fairness and consistency in the penalties it assesses.

e The agency does not prioritize its enforcement activities to focus on the most serious public
safety issues.

e TABC does not effectively measure its performance on enforcement activities or ensure that
regions consistently follow Headquarter’s directives.

e The agency does not have an effective and reliable system to manage complaints from the public
and other sources.

e TABC does not maximize the time its enforcement agents spend on enforcement activities.

Conclusion

TABC performs a variety of enforcement activities to protect the public’s safety and ensure compliance
with alcoholic beverage regulations. Sunset staff evaluated how the agency manages these activities
and determined that it lacks the necessary procedures and oversight to ensure fair, consistent, and
effective enforcement of the law. With enforcement staft located throughout the state in 52 field
offices, TABC needs to have detailed procedures in place for assessing penalties, handling complaints,
and overseeing regional operations. For example, to adequately address violations of the Alcoholic
Beverage Code, the agency must assess penalties that will deter future violations. It must also focus
its enforcement activities on the most serious risks to the public. In addition, the agency must track
and analyze the right information to have a clear picture of the problems facing the state and each
region. Sunset staff’s recommendations are intended to strengthen the agency’s enforcement process,
ensure the fair and consistent application of penalties, and redirect its enforcement efforts toward
the more serious violations.
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Support

TABC performs a variety of functions to deter, detect, and resolve

viol

*

TABC enforcement
agents inspect roughly
80 percent of the
state’s licensed vetail
establishments each o
year:

ations of the Alcoholic Beverage Code.

TABC employs 236 law enforcement agents who protect public safety
by enforcing laws related to the sale and consumption of alcoholic
beverages. These agents work out of 52 field offices located throughout
the state in five enforcement regions. TABC agents perform a wide
range of law enforcement activities, including investigating complaints;
conducting minor stings and other undercover operations; monitoring
special events where alcohol is sold; and inspecting roughly 80 percent
of the state’s 36,500 licensed retail establishments, such as bars and
liquor stores, each year.

TABC employs 58 compliance staff across the state to ensure licensees
pay their taxes and stay in compliance with the law and agency rules.
TABC’s compliance officers perform a wide variety of activities,
including reviewing monthly tax returns and conducting on-site audits
of wholesalers who pay the tax. The agency also conducts audits to
ensure compliance with laws governing the operation of private clubs
and requirements for food and beverage permit holders. In fiscal year
2003, compliance officers analyzed about 28,000 excise tax reports,
and conducted 112 on-site excise tax audits, 453 private club analyses,
and 1,245 food and beverages analyses.

Through these law enforcement and compliance activities, TABC staft
tind administrative and criminal violations. Enforcement agents may
take three types of action in response to a violation. They may file an
administrative case if it involves a licensee who violates TABC law or
rule; write a criminal citation against an individual who commits a
misdemeanor or felony offense; or give a verbal or written warning.
Compliance staff may also take administrative actions to resolve
violations they find through their audits and other compliance activities.

TABC authorizes its agents in the field, and compliance staff, to resolve
administrative violations by assessing fines or recommending the
temporary suspension or cancellation of a license. Agency staft use a
standard penalty chart laid out in rule to determine the appropriate
penalty for each violation. In fiscal year 2003, the agency resolved 16,483
administrative violations.

TABC’s current penalty structure limits the agency’s ability to
effectively deter illegal activities or ensure fairness and
consistency in the penalties it assesses.

For most violations, the Alcoholic Beverage Code allows licensees to
choose between a temporary suspension of their license, which can range
from seven to 60 days, or a fine, which can range from $150 to $25,000
tor each day their license could have been suspended. However, as an
informal policy, the agency routinely chooses to assess no more than
$150 per day of suspension. Although TABC increases the number of
days of suspension, and thus the amount of the fine, according to the
seriousness of the offense and the number of previous violations, the
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agency limits its ability to effectively deter the most serious types of
offenses by choosing to consistently use the lowest end of its extensive
tine authority.

TABC authorizes its agents to deviate from the penalty chart based on
aggravating and mitigating circumstances, but the agency fails to provide
direction on what those circumstances may be and how they can affect
the penalty assessed. As shown in the textbox, Examples from TABC’s
Standard Penalty Chart, agents have a wide range of sanctions to choose
from when assessing penalties, such as seven to 20 days of suspension
tor the first violation for sale of alcohol to a minor. By not providing
any guidance for when seven days is appropriate versus 20 days, for
example, the agency cannot ensure fair and consistent application of
penalties. Until recently, the agency did not require agents to report
deviations from the penalty chart to Headquarters, further limiting the
agency’s ability to oversee how penalties are assessed in the field.

Examples from TABC’s Standard Penalty Chart
Number of Days of Suspension
1st 2nd 3rd
Offense Violation Violation* Violation*

Sale to a minor 7-20 10-90 60 days or more

or cancellation
Permitting a minor 7-15 10-90 60 days or more
to possess or consume or cancellation
alcohol
Sale to an intoxicated 10-15 15-30 30 days or more
person or cancellation
Gambling, prostitution, 15 days
or bribery occurring at | or more or
licensed establishment cancellation
*Both second and third violations must occur within 36 months of the first violation.

e Recent legislative changes, effective in fiscal year 2004, prohibit TABC

from considering the economic impact on a business of a penalty. As a
result of these changes, the Code specifically prohibits the agency from
considering a licensee’s volume of alcoholic beverages sales, overall
receipts, taxes paid, or financial condition. The agency has interpreted
this new provision to mean that, when assessing a penalty, it cannot
consider the amount of additional income a licensee may have earned
by committing a violation. For some licensees, this policy could result
in a fine that is less than the economic benefit gained through
noncompliance, thus limiting the agency’s ability to effectively deter
future violations.

TABC does not address all illegal sales to minors in its penalty matrix
and imposes lower sanctions for minors-related oftenses than its statute
authorizes. TABC’s standard penalty chart identifies sales of alcohol to
minors who represent themselves to be 21 years of age by displaying a
fake ID, but does not address sales to minors that were made without
this mitigating factor. In addition, a recent change in law allows the

*

The agency
consistently uses the
lowest end of its
extensive fine
authority.

*

When assessing a
fine, TABC cannot
consider any
additional income
tied to the violation
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agency to assess stiffer penalties for selling or permitting a minor to
possess and consume an alcoholic beverage, but the agency continues
to impose significantly lower sanctions than authorized by law.!
Although the agency is not required to consistently use the higher end
of its sanction authority, it is limiting its ability to effectively deter sales
of alcohol to minors by not updating its penalty chart to reflect its ability
to use these stronger sanctions.

TABC’s standard penalty chart lacks information vital for the regulated
community and the public to understand how penalties are assessed
and to know stiff penalties exist to deter violations. For example, the
chart does not reflect the amount of fines that can be assessed for each
violation and only lists the number of days of suspension. The chart
also only contains the most common types of violations, mostly related
to retailers, with few violations that apply to manufacturers and
wholesalers, such as those related to tax payments or marketing
practices. Lack of a standard penalty chart for all types of violations
hinders the agency’s ability to assess fair and consistent sanctions.

The agency does not prioritize its enforcement activities to focus

on

TABC’s goal is to ¢
VISit s many
establishments as
possible, not
necessavily ones with
problems.

the most serious public safety issues.

TABC has no formal policy or goals in place to direct its agents to
target their enforcement activities based on public safety risk, such as
by focusing on more serious violations or businesses with a history of
problems. Instead, the agency’s direction focuses officers priority on
visiting as many establishments as possible each year.

This focus on a high presence in the businesses may come at the expense
of not detecting more serious violations. Agents may focus on routine
inspections that allow them to more easily meet the expectation for
getting out into establishments, rather than using enforcement tools,
such as stings, that are more likely to detect serious criminal violations,
but require a greater investment of time and resources. For example,
in fiscal year 2002, TABC met its performance target related to
inspections, but failed to meet its target for detecting criminal violations,
such as sales to minors or intoxicated persons. The agency stated in its
tourth quarter performance measurement report that:

“Agents exceeded their inspection and inspection coverage goals, but
did not find the number of criminal violations that was expected. This
is due in part to the priority given the coverage goal by some field
supervisors. Greater coverage means spending more time in places
where serious violations are less likely to be found.”

One other concern with not setting clear expectations or placing a clear
priority on more serious violations is the inconsistency with which
regional staff may approach these problems. For example, in fiscal year
2003, the number of stings to detect sales to minors varied from 71 in
one region to more than 1,000 in another region.

While individual offices or agents may place a greater emphasis on
establishments with a clear and known history of violations, the agency
cannot ensure that its agents are approaching this in any consistent
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tashion. Placing a greater focus on monitoring these businesses can
help to ensure that they take corrective steps to address past deficiencies.
Not addressing known problem establishments can contribute to serious
community problems. In addition, other industry members may be less
serious about complying with regulations if it is clear that known
violations are not being dealt with effectively.

Agents also expend a significant amount of time on the issuance of
administrative warnings. In fiscal year 2003, agents wrote warnings in
response to 16,483 violations, representing 71 percent of the agency’s
administrative violations. Of these warnings, 1,048 were for possession
of alcohol that is unfit for human consumption, which largely involved
the presence of fruit flies or other insects in bottles of alcohol used to
pour mixed drinks in bars. While warnings are a key part of any
enforcement effort, Sunset staff determined that the agency could place
a greater focus on investigating serious violations without a major loss
to its more routine oversight duties.

TABC does not effectively measure its performance on
enforcement activities or ensure that regions consistently follow
Headquarter’s directives.

TABC cannot ensure that its enforcement program is effective because
the agency does not measure its performance in enforcing the law. For
example, the agency does not analyze information on each of its
enforcement activities, such as stings, routine inspections, or
investigations. The agency also does not analyze the outcomes of its
enforcement activities. Although TABC relies on its enforcement agents
to detect most violations, it does not track or analyze the nature of
these violations, their disposition, or the types of businesses that produce
most violations on a regional and statewide basis. Without analyzing
this data by looking at trends and comparing the performance of each
region, the agency cannot get a clear picture of the problems facing the
state and each individual region. This can further impact its ability to
effectively manage its resources and focus enforcement efforts where
they are most needed.

Another concern identified relates to two of TABC’s key legislative
performance measures. These measures direct the agency to inspect
78.5 percent of all licensed establishments and to conduct about 100,000
inspections annually. As defined in TABC’s strategic plan, “the term
inspection extends to everything enforcement agents do except when in
the office or engaged in educational activities.” Because the agency
counts so many different activities as inspections, including investigations
and even stings, and does not clearly define what these activities entail,
the agency may not be accurately reflecting its true performance to the
Legislature.

For example, under its current definition the agency counts any non-
licensee activities, such as a vehicle stop or monitoring of a private party,
as an inspection towards its 100,000 goal. The agency also double-counts
certain activities, such as its minor sting operations. Stings require a
minimum of two teams of agents so TABC counts them as two separate
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*

TABC counts any
presence on a
licensee’s premise as
an inspection, even if
no inspection is done.

inspection contacts with a licensee even though it was only one operation.?
In fiscal year 2003, the agency counted 5,521 minor stings toward its
performance measure, while it conducted only 3,063 stings.

The agency also counts as a routine inspection any physical presence,
however brief and for whatever purpose, on a licensee’s premise even
though the premise may not actually be inspected. In theory, a routine
inspection should include a variety of checks to ensure compliance with
all requirements for licensed premises, such as posting an up-to-date
TABC license and all other required signage and proper handling of tax
stamps. However, agents do not always check for compliance to this
level. Further, individual agents may check for different requirements,
depending on what they consider important according to their training
and experience. Lack of specific procedures to follow while inspecting
premises can result in inspections that are neither thorough nor
consistent.

In addition, TABC does not adequately ensure that its policies and
procedures for guiding regional enforcement activities are adequately
tollowed. Many of TABC’s policies and procedures are disseminated to
regional supervisors verbally or through memoranda, and are not
reflected in the enforcement policies and procedures manual for use by
the entire staff. Because TABC last updated its enforcement manual in
2000, many of its more recent regional directives may not have been
effectively communicated to each agent, which can lead to policies not
being consistently followed. For example, Sunset staft reviewed reporting
documents that indicated that one region had miscalculated its sting
activities by failing to follow TABC’s procedural directive.

The agency does not have an effective and reliable system to
manage complaints from the public and other sources.

Although TABC advertises its toll-free complaint line and allows the
public to make a complaint against licensed establishments on its Web
site, the agency does not provide the public with other useful information
or procedures on how to file a complaint. For example, TABC has not
developed a standard complaint form that the public can use in making
a complaint. Without a standard form that is readily available to the
public, the agency may not receive all information necessary to adequately
investigate a complaint, thus requiring the agency to follow-up with the
complainant at a later time.

TABC’s rules do not contain information on how it handles complaints
from receipt to disposition. Consequently, the process lacks transparency
to the public, and the agency cannot ensure consistency in the handling
of complaints over time. TABC also does not provide information to
the public about how it handles and resolves complaints, thus missing
an opportunity to demonstrate its responsiveness to the public.

TABC has no requirement to address complaints according to risk and
allows each region to determine how to prioritize the complaints it
receives. The agency currently does not know whether its regions
address complaints on a first-come, first-served basis or according to
the seriousness of the allegations. Consequently, the agency has no way
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to ensure that the most serious problems are addressed first so that the
agency places its attention where it is most needed.

e TABC has insufficient oversight of its complaint process from the
opening of a complaint to its disposition. In fiscal year 2003, the agency
received 5,719 complaints from the public, local law enforcement
agencies, and other sources. However, during the Sunset review, TABC
had difficulty providing accurate and meaningful information on its
complaint activities.

For example, the agency does not maintain information on the nature
of the complaints it receives, the final dispositions of those complaints,
or the types of businesses that produce the most complaints. The agency
does not track complaints on a regional basis to know how many
complaints each region receives and how they are resolved. Although
the agency tracks the time it takes to investigate a complaint, it is unable
to determine how long it takes overall to resolve most complaints. This
is because the agency does not track the length of time from when a
complaint is received until it is finally resolved, including taking
enforcement action against any resulting violations. And finally, the
agency does not provide any information regarding the nature of the
complaints it receives or how they are resolved to its Board. TABC’s
new computer system should greatly facilitate the agency’s ability to
track and analyze this type of data.

TABC does not maximize the time its enforcement agents spend
on enforcement activities.

e TABC enforcement agents spend more than half their time on tasks

such as licensing, routine inspections, and administration that do not *
necessarily require, or most effectively use, the specific training of a TABC’s agents spend
commissioned peace officer. This is illustrated in the pie chart, Use of

more than half their
TABC Agent Work Hours Statewide. )
J time on tasks that do
Use of TABC Agent Work Hours Statewide not quwz, 07 most
FY 2003 effectively use, their
Agent Training, 15,120 (4% trouning.
Enforcement Activities g ning (4%) g
128,573 (35%) Public Education, 38,705 (10%)
Administration, 56,805 (15%)
Inspections of . . - o
Licensed Premises Licensing Activities, 65,031 (18%)
67,738 (18%)
Enforcement Activities
Complaint Investigations - 52,020 (14%)
Special Events - 26,231 (7%)
Inspections of Non-Licensed Premises - 21,317 (6%)
Case Adjudication - 15,382 (4%)
Minor Stings - 7,458 (2%)
Stings on Sales to Intoxicated Persons - 6,165 (2%)
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Although the agency employs licensing staft, much of a TABC agent’s
time is devoted to licensing activities. These activities include conducting
interviews with applicants, processing application paperwork, checking
new locations to see that they meet licensing requirement; and inspecting

businesses whose licenses are expired,

Trend in Agent Time Spent on Licensing Activities cancelled, or SUSPCHdCd to ensure thCY

are no longer operating. Over the

70,000 + o, o
65,000(18M(166) years, TABC agents have had to
60,000 spend increasingly more time on
v 50.000 1 52,000 (14%) licensing activities, as shown in the
5 graph, Trend in Agent Time Spent on
T 40,000 - 42,000 (10%) Licensing Activities. In fiscal year
34,000 (8%) 2003, agents spent more than 65,000
30,000 .
- hours, or about 18 percent of their
25,000 (6%) : S o o
20,000 : time, on licensing activities, which is
FY 99 FY 00 FY 01 FY 02 FY 03 FY 04 equivalent to the work hours of 31
tull-time equivalent employees.?
e Requiring commissioned peace ofticers to perform licensing activities
takes them away from their primary enforcement duties and is not a
cost effective use of staff, especially considering the fact that the agency
pays more for their services than non-commissioned employees.* Use
of enforcement officers to do licensing is particularly problematic in the
agency’s outposts, which are staffed by only a few agents, as shown in
the chart, Percentage of Hours Spent on Various Activities Across TABC
Offices. In fiscal year 2003, outposts spent an average of 31 percent of
* their time on licensing, with some outposts devoting as much as half
e their time on that activity.
Commissioned peace
officers 5h0”{d spend Percentage of Hours Spent on Various Activities
as much time as Across TABC Offices — FY 2003
Po—mblg on Regional Oftices| District Offices| Outposts
enforcement. Average Average Average
(Range) (Range) (Range)
Licensing Activities 16 17 31
(8-30) (10-27) (5-50)
Routine Inspections 23 19 25
(16-34) (18-31) (11-44)
Administration 17 15 11
(7-29) (5-27) (0-30)
Public Education 11 13 8
(5-17) (6-22) (0-20)
Investigations 14 10 7
(6-27) (6-14) (2-19)
Minor Stings 2 3 2
(0-4) (1-8) (0-6)
e TABC enforcement agents also devote much of their time to routine

inspections of licensee’s establishments. In fiscal year 2003, enforcement
agents spent about 18 percent of their time inspecting licensees. Most
of these inspections are simple checks of retail locations, such as
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convenience stores and restaurants, to ensure compliance with regulatory
requirements, and do not require the presence of an enforcement agent.

Recommendations
Change in Statute

2.1 Require TABC to maintain a schedule of sanctions that includes all
information necessary to ensure fair and consistent application of penalties.

This recommendation would require TABC to replace its existing standard penalty chart with one
that reflects its full penalty authority and provides more complete guidance in assessing penalties.
The agency’s schedule of sanctions should include both the number of days of suspension for a
particular violation and the corresponding fine amount. In developing the schedule, the agency
needs to reflect the range of fines it can assess, from $150 to $25,000, according to the seriousness
of the offense, the history of compliance, and other criteria set forth in the Alcoholic Beverage
Code.> The agency’s schedule should address the most common types of violations, including those
that apply to wholesalers and manufacturers. The schedule should also reflect the agency’s more
recent statutory authority with respect to sanctions for minor-related offenses.¢

The schedule of sanctions should allow for deviations due to mitigating or aggravating factors.
However, the agency should develop clear policies to guide its staft in evaluating mitigating or
aggravating factors in different circumstances, and how these factors could affect the penalty
assessment. As part of this recommendation, the agency should require staff to report to Headquarters
tor approval of all cases in which executive management determines such approval is needed to
allow deviation from the schedule.

The Commission should adopt the new schedule of sanctions in rules, providing for input from both
the industry and the public. In addition, the agency should post its new schedule of sanctions on its
Web site.

2.2 Authorize the agency to assess penalties according to the economic benefit
a licensee may gain through noncompliance.

This recommendation would authorize the agency to assess penalties based on any economic benefit
a licensee may gain through violating TABC’s statute or rules. In implementing this recommendation,
the agency would need to develop policies to guide staff in determining how much economic benefit
the licensee realized and how that information should affect the amount of the penalty. This
recommendation does not affect the statutory language added by the 78th Legislature to prohibit
the agency from assessing sanctions according to the volume of sales, receipts, taxes paid, or financial
condition of a licensee. Instead, it only applies to the specific amount of excess revenue a licensee
may have earned by not complying with the law.

2.3 Require TABC to develop a risk-based approach to enforcement and to
better measure the impact of its enforcement activities on public safety.

This recommendation would require the agency to develop policies and procedures for more effectively
conducting and overseeing its enforcement activities according to the following provisions.

e Require TABC to develop a risk-based approach to conducting its enforcement activities by
tocusing on detecting serious violations with an impact on public safety, and monitoring businesses
with a history of complaints and violations, and any other factors the agency deems important.
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e Require TABC to develop benchmarks and goals to track key enforcement activities and their
results. The agency should track the number of enforcement activities by type, the number of
violations detected from each activity, the amount of time spent on specific enforcement activities,
and any other information determined necessary by executive management. TABC should also
make use of this and other information to compare regional performance and determine best
practices.

e Require TABC to track and analyze the nature of violations detected, their disposition, and the
businesses that produce the most serious violations, statewide and per region. The agency should
compile detailed statistics and analyze trends to get a clearer picture of problems facing the
state. The agency should summarize these statistics and trends for executive management on a
monthly basis and on a quarterly basis for its Board, as well as making this information available
on its Web site.

2.4 Require TABC to develop standard procedures for handling complaints and
for tracking and analyzing complaint data.

This recommendation would require the agency to develop policies and procedures for eftectively
managing the complaints the agency receives according to the following provisions.

e Require the Commission to adopt rules that clearly define the agency’s complaint process from
receipt to disposition.

e Require the agency to address complaints according to risk by placing complaints in priority
order so that the agency handles the most serious problems first.

e Require TABC to develop a standard form for the public to make a complaint against an
establishment. The complaint form should be available to the public on the agency’s Web site.

e Require TABC to compile detailed statistics and analyze trends on complaint information to get
a clearer picture of problems people have with its licensees. This complaint data should include
information such as the nature of complaints and their disposition, and the length of time to
resolve complaints. The agency should also track this information on a regional basis. The
agency should report this information monthly to executive management and quarterly to the
Commission. As part of this recommendation, TABC should make general information about
the nature and disposition of complaints available on its Web site.

Management Action

2.5 Direct TABC to better define its performance measures to more accurately
reflect the agency’s enforcement activities.

TABC should work with the Legislative Budget Board and Governor’s Office of Budget, Planning,
and Policy to redefine its performance measures related to its enforcement activities. As part of this
recommendation, the agency could consider creating additional performance measures to more
specifically measure its various enforcement activities, such as stings, complaint investigations, and
routine inspections. Alternatively, the agency could simply redefine its current performance measures
so that it applies to all enforcement activities, not just inspections. TABC should also ensure agents
accurately account for their enforcement activities to avoid double-counting and other procedures
that inaccurately reflect the agency’s performance.
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2.6 Direct TABC to develop standard procedures for conducting routine
inspections of licensed establishments that include the use of a checklist
and non-commissioned staff.

This recommendation would direct TABC to develop standard procedures for conducting routine
on-premise inspections, including the use of a checklist of the types of violations staff should consistently
check, to ensure that they consistently and thoroughly inspect each establishments. The agency
should also consider using non-commissioned staff to conduct routine inspections.

2.7 Direct TABC to develop and implement a plan to increase the time its
agents spend on enforcement activities.

This recommendation would direct the agency to develop a plan by September 1, 2006 for increasing
the time its agents spend on enforcement activities. This plan should include strategies to reduce
time spent on licensing and administrative activities and for using non-commissioned staft to perform
routine inspections, as mentioned above. The agency could evaluate different options, such as
redirecting some of its existing compliance and licensing staff or requesting additional resources
from the Legislature to hire non-commissioned staff to perform a portion of these licensing or
inspection duties. The agency’s new automated licensing system should greatly facilitate this initiative
by reducing time spent on licensing overall, and freeing ofticers to spend more time on enforcement.

In developing the plan, the agency should consider conducting an analysis of its enforcement staffing
in each office to determine the cost-effectiveness of reorganizational alternatives, using input from
the regions and the agency’s internal auditor. Specifically, the agency should examine ways to reduce
the need for enforcement agents in remote offices to spend up to 50 percent of their time on licensing
activities.

2.8 Direct TABC to update its enforcement policies and procedures manual.

This recommendation would direct TABC to incorporate all of its current enforcement policies and
procedural directives, communicated either verbally or through emails and memoranda, into its
enforcement manual by March 1, 2006.

Impact

Overall, these recommendations would significantly strengthen TABC’s enforcement functions. They
would ensure that the agency is taking more consistent and appropriate disciplinary actions against
establishments by updating its standard penalty chart and analyzing information on the disposition
of complaints and violations detected. Conducting enforcement activities and addressing complaints
according to risk would ensure that the agency places its limited enforcement resources where they
are needed most. Tracking enforcement activities and setting goals would allow the agency to measure
its performance and better oversee its regions. Using a checklist when inspecting establishments for
compliance with basic regulatory requirements would ensure consistent and thorough inspections.

Fiscal Implication

The statutory recommendations in this issue would not have a fiscal impact to the State. However,
the management recommendation directing TABC to develop a plan to increase the time its agents
spend on enforcement activities could have a fiscal impact to the State, depending on how the agency
approaches the problem. The agency should develop and implement the plan according to its available
resources or whatever additional resources the Legislature appropriates for this purpose. The intent
of this recommendation is to allow agents to spend more of their time on enforcement activities,
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while using less expensive non-commissioned staff to perform more routine licensing and inspection
activities. This should also reduce the need for additional resources for law enforcement agents.

While this recommendation simply directs the agency to develop a plan, to implement this plan, the
agency may need additional staff. For example, hiring five licensing staff, who could process 1,500
applications annually, and six compliance staff, who could perform about 25 percent of the agency’s
routine inspections each year, would cost $353,000 for salaries and benefits per year.

1 The agency bases its penalty decisions for many of its minor-related offenses on a 1977 provision of the Alcoholic Beverage
Code that limits the penalty to a suspension of 60 days or more or cancellation on the third violation. However, a more recent
amendment to the Code authorizes stronger penalties by allowing TABC to suspend a license for up to 90 days for a first violation, up
to six months for a second violation, and up to 12 months for a third violation. The agency may also choose to cancel a license on the
second offense.

2 Stings usually require two or more teams: one team that enters a licensee’s premises with the minor to ensure the minor’s
safety, and another team that enters the premises after the sting to issue a criminal citation if a sale was made. Currently, the first
team would count its activity as a sting while the second team may count it either as a sting or a routine inspection.

3 The State Auditor’s Office defines a full-time equivalent employee as an employee working 2,088 hours per year.

4 Salaries for TABC’s enforcement agents start at $36,400, and go up to more than $57,000 for Captains. TABC also supplies
its agents with vehicles, portable radios, firearms, and other equipment, and provides additional benefits, such as hazardous duty pay
and laundry allowances. The initial cost of the equipment is approximately $29,000, with annual operating costs of $840 per agent.
In contrast, the starting salary for a non-commissioned accounts examiner, who performs licensing work for the agency, is $23,052
and more than $35,100 for more experienced employees, with no additional costs, such as for firearms or hazardous duty pay.

5 Texas Alcoholic Beverage Code, Section 11.641.

6 Texas Alcoholic Beverage Code, Section 106.13.
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Issue 3—

Over-Regulation of Certain Business Practices Serves No
Consumer Intevest, Imposes Unnecessary Costs on the Industry,
and Creates Excessive Buvdens for the Agency.

Summary

Key Recommendations

e Eliminate restrictions on the size of beer containers that can legally be sold in Texas.

e Eliminate label approval and testing for liquor and wine, and instead authorize TABC to register
tederal certificates of approval for these products.

e Allow distributors to report retailers who are delinquent in making payments for liquor and
wine by electronic mail or other means, and work towards phasing out the paper-based delinquency
list.

Key Findings

e Restricting the size of beer containers sold in Texas serves no clear consumer or state interest,
and imposes unnecessary costs and limitations on the industry.

e TABC’s liquor and wine approval process duplicates federal processes, serves no clear public
health purpose, and creates unnecessary delays in getting products to market.

e TABC’s oversight of payments for alcoholic beverages between liquor and wine distributors and
retailers is inefficient.

Conclusion

Sunset examined a broad range of regulations that TABC enforces regarding the production, approval,
and distribution of alcoholic beverages. Sunset staff applied statutory criteria for determining if less
burdensome alternatives to current regulation exist that would still be protective of the public’s
safety and consumer interests. Sunset staff found that eliminating or streamlining several of the
requirements would improve TABC’s oversight of the industry by eliminating over-regulation that
is duplicative, unnecessarily burdensome for the agency, and not clearly tied to public safety or
consumer interests.
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Support

TABC regulates the business practices of the alcoholic beverage

ind
ma

ustry to protect consumers and prevent undue influence of
nufacturers and distributors over retailers.

TABC’s statute requires the agency to regulate and enforce certain
industry business practices to protect consumers from unsafe or
misrepresented products, to ensure against marketing that might
encourage excessive consumption, and to prevent manufacturers and
distributors from monopolizing retail sales. The law directs TABC to
ensure that manufacturers and distributors do not control retailers
through unlimited inducements or the extension of credit that would
provide an unfair advantage to one retailer over another. The textbox,
Key TABC Business Practices Regulations, summarizes some of these key
regulations.

TABC accomplishes its oversight of alcoholic beverage industry business practices
through the following regulations.

Beer Container Sizes

Beer sold in Texas must be packaged in 7, 8, 12, 16, 24 or 32 ounce containers, or
3.8,7.75,15.5, or 31 gallon kegs.

New Alcoholic Beverage Approval

Key TABC Business Practices Regulations

TABC staft approves new products to ensure that labels accurately represent the
content and perform chemical analysis to ensure product quality, alcohol content,
and that the container holds the stated amount.

Credit Law - Liquor and Wine

Prohibits distributors from extending credit to retailers beyond 25 days.
Distributors must report any delinquent retailers to TABC. The agency maintains
adelinquency list of those retailers that do not pay on time, and distributors cannot

deliver products to retailers who owe money.

°
TABC tested 1,300
products and
approved 12,000
labels in FY 2003.
°

TABC administers and enforces business practices regulations primarily
through its Marketing Practices Division, with three staft. This Division
approves alcoholic beverage labels, and conducts product testing. In
tiscal year 2003, TABC tested approximately 1,300 products and
approved more than 12,000 liquor, wine, and beer labels, collecting
more than $300,000 in fees, primarily from wine labels. The Division
also provides guidance to the industry on acceptable promotional
practices, which are addressed in more detail in Issue 4 of this report.

In addition, 37 of the Compliance Division’s staft ensure manufacturers,
distributors, and retailers comply with business practices regulations
by enforcing credit payment requirements. Staft monitor compliance
with credit laws when conducting excise tax audits. In fiscal year 2003,
TABC conducted 112 on-site audits, representing about 20 percent of
all Texas distributors.
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The Legislature has shown an interest in reducing unnecessary
regulatory burdens on business.

still adequately protect the public. Most other states

Restricting the size of beer containers sold in Texas serves no  place novestrictions

clear consumer or state interest, and imposes unnecessary costs on the size of beer

and limitations on the industry. containers sold.

e Mandating the size of beer containers in state law does not clearly relate
to any public health or safety concern. Texas law only allows beer to be
sold if it is bottled in one of six bottle sizes or four keg sizes. However,

43 other states place no restrictions on the size of beer containers sold
in their states. Of the six other states besides Texas that do specify beer
container sizes in law, five states only set a minimum or maximum size,
otherwise allowing a full range of sizes. In addition, Texas does not
limit the size of liquor containers, and only sets a maximum limit of 4.9
gallons for wine containers. Sunset staff found no indications of any
health or safety problems from not regulating this aspect of the industry.

e If a product does not meet Texas’ container size
restrictions, brewers can spend millions of dollars Costs Associated with
in additional costs to participate in the Texas market | Texas’ Regulation of Beer Containers?
because the brewer must separately bottle product | Texas’ restriction of beer container sizes can
lines for Texas. The textbox, Costs Associated with | cost brewers millions of dollars in additional
Texas’ Regulation of Beer Containers, shows | coststo produce containers to comply with
examples of some of these costs to business. Texas law. For example:

e 'Texas’ beer container size restrictions also function [ e One domestic brewer estimated that
as a barrier to entering the market, potentially creating a separate product package for
limiting consumers’ choices of products in retail Texas cost the business almost $600,000
locations. For example, many foreign brewers use annually
metric-sized containers that do not conform to Texas One foreign brewer estimated that
requirements. For example, Texas’ restrictions producing a product in a Texas-specific
eliminate common metric sizes such as 345 ml., or ;cé)gtgg(l)er costs them an additional
11.65 ounces. While this container is very close to UL peryear
the permitted 12 ounce size, it cannot be marketed A domestic producer of flavored malt
in Texas. As a result, consumers lack access to a beverages estimated ?ddmonal. COStS of

. .. $200,000 for producing container sizes
range .of products bottled in metric sizes from specific to Texas,
countries such as Canada, Holland, Belgium, New ther fore dhavi
Zealand, and Japan, which can be purchased in Ano ier foreign bFCWCr reported having
almost all other states. to m.auntaln an entire 1nvent9ry of Texas-
specific 15.5 gallon keg sizes because
e In researching the reason for these restrictions, Texas does not allow its 13.2 gallon beer

The Legislature has directed agencies to review regulatory requirements
that create unnecessary burdens and costs on private businesses. For
example, the Sunset Act charges the Sunset Commission and its staft,
when conducting agency reviews, to assess ways that an agency’s
regulation could be less burdensome for the agency and business, and

*

industry members indicated that regulating the size
of beer containers provides distributors with some

kegs, as other states do.

certainty regarding the number and size of difterent products they have
to store and deliver to retailers. However, this does not seem to be a
matter of state concern. In addition, distributors manage to store, for
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*

Federal oversight
ensuves new liquor
and wine products
meet standavds for
public health and

safet).

export to other states, beer labeled or packaged in a variety of container
sizes, even though they cannot legally be sold in Texas.

When other states have repealed their container size restrictions, as
occurred in Florida in 2001, many brewers and distributors initially
opposed the change. However, they now indicate that the distribution
network has adapted, and retailers can effectively meet consumer
demands, and even increase sales. For example, one importer of Mexican
beers reported sales increased by an average of 300,000 cases annually
after introducing a container size in Florida that was previously
prohibited.?

TABC’s liquor and wine approval process duplicates federal
processes, serves no clear public health purpose, and creates
unnecessary delays in getting products to market.

e In fiscal year 2003, TABC expended resources to examine and approve
about 9,800 wine labels, more than 1,100 liquor labels, and conduct
chemical analysis of approximately 1,300 new alcohol products.
However, Sunset staff concluded that TABC’s approval and testing
processes for liquor and wine unnecessarily duplicates the federal Alcohol
and Tobacco Tax and Trade Bureau’s (TTB) alcohol approval and testing
activities. The textbox, Federal Tax and Trade Burean Approval of New
Alcoholic Beverages, summarizes TTB’s key regulations and activities
related to approving new products for the market to protect public health

and consumer interests.

Federal Tax and Trade Bureau Approval
of New Alcoholic Beverages

The Tax and Trade Bureau (TTB) regulates alcoholic beverage manufacturers and
importers to ensure that imported and domestically produced alcoholic beverages
meet quality standards to protect public health and safety. This regulation includes
the following activities.

Pre-approval of Alcoholic Beverages

In advance of gaining TTB approval to market a product, manufacturers must provide
TTB with statements of product formula and production, which the agency uses to
determine if the products contain any prohibited ingredients and are properly classified.

Chemical Analysis of Alcoholic Beverages

TTB may require manufacturers to submit a sample of some products, primarily
certain liquors, to the agency to test for purity and alcohol content. In addition, TTB
conducts inspections of domestic manufacturers and tests samples taken during
inspections.

Certificate of Label Approval

After receiving pre-approval documentation, and conducting any needed testing, TTB
reviews the product label. This review protects consumers by ensuring proper product
representation. Upon approval, TTB issues a Certificate of Label Approval, which
allows that product to be marketed in the United States.

Product Sampling and Investigations

TTB conducts random testing of alcoholic beverages after they go to market to ensure
products are safe, and conducts investigations to ensure proper classification and
representation of products to protect consumer interests.
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Only Texas and two other states, Virginia and Connecticut, conduct
chemical analysis of all new alcoholic beverage products. In contrast,
the vast majority of other states and the federal government find no
need to test all products to ensure protection of public health and safety.
While TABC conducts chemical analysis of all new liquor and wine
products, these activities have not resulted in the agency denying products
due to impurities that would threaten public health and safety. In the
last fiscal year, TABC approved 96 percent of all liquor and wine tested,
and did not deny approval of any products due to impurities, even
approving a liquor with a whole scorpion in the bottle, which TTB also
approved. Of the 4 percent of products denied, the majority were for
the label’s alcohol content not matching the tested content, with a small
variance of only 2/10ths of one percent outside of the permissible alcohol
content.

The majority of other states also do not require any type of label approval
tor liquor and wine. Of the 22 states that do regulate labels, they only
require registration of the federal certificate, which is less burdensome
than conducting a second state-level approval. Although TTB requires
all domestic and foreign manufacturers to submit their labels to TTB
to ensure proper product representation, manufacturers must still
submit a separate application to TABC with their federal Certificate of
Label Approval, a sample label, and a container for each product size.

Federal label approval takes approximately one month, and because
manufacturers must submit the federal certificate with the Texas
application, TABC’s process only creates additional delays. While
TABC’s goal is to process these approvals in one week, in some cases it
takes more than four weeks if a manufacturer must re-submit a revised
label, or failed to provide every bottle size for the product.

In addition, the Alcoholic Beverage Code does not specifically require
TABC to approve wine labels, however the agency requires approval as
a practice. In contrast, the Code specifically requires label approval for
liquor. The current label approval process for wine creates unnecessary
delays for wineries of two to three weeks in getting their products to
market, since the most common reason for label denials is for the vintage
year on the application not matching the label. However, TABC requires
wineries to show the vintage year on the label based on a TABC rule,
not a state or federal law.

Fixing the fee amount for TABC’s approval of new alcoholic beverage
products in statute reduces the agency’s flexibility to adjust the
fee to adapt to changing circumstances.

TABC’s statute requires manufacturers to submit a $25 fee with
products sent to the agency for label approval and testing, generating
more than $300,000 annually in revenues to cover the costs of these
activities. The Legislature has established a practice in many programs
of eliminating set or capped fee amounts in statute and allowing agencies
to set fees by rule. This allows for greater administrative flexibility and
is consistent with a provision in the General Appropriations Act that
requires agencies to set fee amounts necessary to recover the cost of

regulation. While TABC has the flexibility to adjust surcharges on its

*

The vast majority of

other states do not

find a need to test

new products like
Texas does.

*

Althowgh not
specified by law,
TABC requives

wineries to obtain
approval of labels for

each new vintage

year.
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licensing fees, the agency lacks this flexibility to adjust the fee for
approving alcoholic beverage products.

TABC’s oversight of payments for alcoholic beverages between
liquor and wine distributors and retailers is inefficient.

e TABC’s administration of the credit law, which governs payments
between liquor and wine distributors and retailers, is highly paper
intensive. TABC maintains the delinquency list to track which retailers
are behind in their payments. Distributors use this list to keep track of
retailers to which they cannot sell or deliver products. TABC maintains

* a paper-based delinquency list, as well as an on-line list available on the
agency’s Web site.

Currently only 51 out _ _ .o
0f 900 distributors TABC sends the list twice per month to almost 900 distributors, or

more than 200,000 lists annually. Out of these distributors, only 51
receive it by e-mail, with the remaining distributors still getting paper-
based lists in the mail. In addition, TABC processes about 80,000
documents a year related to maintaining the list, including 50,000
delinquency notices sent by distributors and 30,000 release letters sent
to retailers. Statutory requirements for distributors to report delinquent
retailers in writing to TABC also contribute to this administrative burden

tor the agency.

take advantoge of
e-mail to receive
notice of delinquent
retailers.

e Some retailers may be unfairly penalized and prevented from accepting
deliveries even though they have paid their debt because the paper-
based list is almost always out of date compared to the Web-based list.
While TABC places a later eftective date on the paper-based list to allow
tor delays in printing and mailing, it is still out of date compared to the
Web-based list that staft update on an hourly basis.

Recommendations
Change in Statute

3.1 Eliminate restrictions on the size of beer containers that can legally be
sold in Texas.

This recommendation would eliminate the requirements that beer only be sold in specific container
sizes. The State would instead allow the sale of beer in any container size. This change would allow
the industry to decide which beers to sell in Texas based on consumer preference, without having to
consider if the container size meets state requirements.

3.2 Eliminate label approval and testing for liquor and wine, and instead
authorize TABC to register federal certificates of approval for these products.

This recommendation would authorize the agency to implement a label registration program to
accept federal Certificates of Label Approval for liquor and wine. This recommendation would
eliminate statutory requirements for state approval of liquor labels, and clearly authorize TABC to
implement a process to accept federal approvals for liquor and wine instead. TABC should clarify in
rules that wineries would not re-submit labels for approval each time the vintage changes. In addition,
this recommendation would eliminate the state requirement for chemical analysis of liquor and wine
under 7 percent alcohol by volume, which would no longer be required when accepting federal
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product approvals. This recommendation would not change TABCs current label approval and
testing requirements for beer. While all beer sold in Texas must be federally approved, the State’s
current approval process is needed because Texas has additional requirements for beers to qualify to
be sold in Texas.

3.3 Eliminate fees set in statute for the approval of new alcoholic beverage
products.

This recommendation would remove the $25 dollar fee set in statute for the approval of liquor and
wine, and add language that the fee should be set to cover the costs of regulation, including
implementing a label registration program. This recommendation would also eliminate the fee set
in statute for the testing and approval of beer, and the agency would also set this fee to cover the cost
of these activities.

3.4 Allow distributors to report retailers who are delinquent in making payments
for liquor and wine by electronic mail or other means authorized by the
agency.

This recommendation would modify requirements for liquor and wine distributors to report in
writing delinquent retailers who have not paid within two days of the maximum 25 days allowed for
credit, and allow for alternative means, such as e-mail or fax, for providing this information to the
agency.

Management Action

3.5 TABC should work toward phasing out the paper-based delinquency list.

The Commission should move toward reducing the use, and mailing, of the paper-based delinquency
list used for administration of credit law. The agency currently provides the list to a few distributors
by e-mail, and the agency should try to expand these efforts. Under this recommendation, after
March 2006, distributors would receive the list by e-mail, or access the current list maintained on the
agency’s Web site to ensure that they do not make deliveries to delinquent retailers. After this date,
the agency should provide the paper-based list only on a distributor’s request, and charge a fee to
recover the costs of providing the list by mail. Distributors could also obtain this information by
calling TABC.

Impact

Overall, these recommendations would improve TABC’s ability to effectively regulate business
practices by eliminating regulations that are duplicative or not clearly tied to public safety or consumer
interests. Removing restrictions on the size of beer containers would result in savings to business
because they would not have to produce products sized only for the Texas market, possibly providing
consumers with more choices. Allowing the agency to accept federal certificates of approval for
liquor and wine would reduce delays to business in getting products to market. Eliminating statutory
caps on fees for product approval would give the agency the flexibility to set fees at the level necessary
to recover liquor and wine registration, and beer testing program costs as conditions change. Reducing
the use of the paper-based delinquency list, and allowing other means for reporting delinquent
retailers, would allow the agency to more efficiently administer the credit law and eliminate potential
unfairness to the industry resulting from the out-of-date paper-based list.
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Fiscal Implication

These recommendations will not result in a significant fiscal impact to the State. Removing container
size restrictions could increase fee revenue tied to the approval of new beer products for sale in
Texas, with a corresponding cost associated with the approval of new containers. However, this
increase could not be estimated as it would depend on how the market responds to this change.
Removing the need to approve wine labels for each new vintage year could reduce fee revenue, and
the agency would need to adjust the fee levels to ensure that its costs are fully covered. In addition,
the agency could realize a small savings from phasing out the paper-based delinquency list, which
costs the agency approximately $12,000 per year to produce and mail.

1 Information provided by industry members to Sunset staff.

2 Ibid.
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Issue 4 —

TABC Lacks an Effective Approach for Resolving Key Marketing
Practices Regulatory Issues, Resulting in Inconsistent
Enforcement and Unnecessary Costs to the Industry.

Summary

Key Recommendation

e Require TABC to develop a formal process for making policy decisions regarding marketing
practices regulations, and for communicating these decisions to agency staft and the industry.

Key Findings

e The agency faces difficulties in consistently and reliably interpreting regulations governing the
promotion and marketing of alcoholic beverages.

e TABC lacks an effective means for deciding and communicating interpretations of law, or changes
in policy, regarding restrictions on the marketing of alcohol.

e TABC’s inconsistent approach to addressing marketing practices issues results in regulatory
problems going unresolved for many years.

e The agency’s lack of consistency in providing the industry with regulatory guidance results in
unnecessary costs to the industry and unfair enforcement.

Conclusion

Sunset examined a range of regulations that TABC enforces regarding the marketing and promotion
of alcoholic beverages, and found that TABC struggles to formulate, and communicate to the industry,
important regulatory policies. Sunset staff’s recommendation would improve TABC’s decisionmaking
processes for interpreting these regulations and improve the agency’s ability to more consistently
enforce these laws. In addition, this recommendation would provide the industry with better quality
information on regulatory policies to assist with compliance, and provide more regulatory certainty
tor the industry.
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Support

TABC regulates the marketing practices of the alcoholic beverage
industry to protect consumers and prevent undue influence of

ma
g °
State low strictly
limats inducements
that manufacturers
and distributors can
give vetailers. °

nufacturers and distributors over retailers.

TABC’s statute directs the agency to protect consumers from
misrepresented products or deceptive advertising, and ensure against
marketing that might encourage excessive consumption. The law also
requires the agency to regulate and enforce certain industry marketing
practices to prevent manufacturers and distributors from monopolizing
retail sales.

TABC administers and enforces these regulations through its Marketing
Practices Division, with approximately three staft located at
Headquarters. This Division monitors the alcoholic beverage
marketplace, providing industry members technical assistance and
guidance on regulations governing the marketing and promotion of
alcoholic beverages, and approves the representation and packaging of
alcoholic beverages. Staft also enforce restrictions on inducements
manufacturers and distributors can provide to retailers, including:

- limitations on the value of consumer novelties, promotional materials,
and goods or services, and

- limitations on marketing activities including advertising, sweepstakes,
promotional events, and beverage sampling.

In addition, 37 of the Compliance Division’s staff ensure manufacturers,
distributors, and retailers comply with marketing practices regulations
by auditing financial records, inspecting licensed premises, investigating
promotional events, and issuing administrative violations if necessary.

The agency faces difficulties in consistently and reliably interpreting
regulations governing the promotion and marketing of alcoholic
beverages.

*

Lows governing the

marketing of liquo,

beey, and wine vary
significantly.

To accomplish fair regulation, TABC must be able to provide consistent
and reliable interpretations of state law to agency staff who enforce
these laws, and to industry members who must comply. However, TABC
staff often have difficulty interpreting marketing practices laws because
they vary according to the type of alcohol - liquor, beer, and wine - and
because the degree to which these laws apply to new technologies and
marketing innovations is not always clear. The chart, Statutory
Restrictions on Marketing Practices that Requive TABC Interpretation,
summarizes key regulations that are difficult for TABC to interpret
and consistently enforce.
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Statutory Restrictions on Marketing Practices that Require TABC Interpretation

Statutory Restriction

Interpretation by TABC

Providing Inducements to Retailers

Industry members may not provide any equipment,
money, service, or other things of value to retailers.

However, industry members may provide courtesy
inducements to retailers such as food, beverages,
and entertainment valued at up to $500 per person,
per event, as long as the industry members providing
the benefit are present.

TABC must decide if:

e providing a particular item or service is a “thing
of value” that would result in an unfair
competitive advantage to one retailer over other
retailers;

e sponsoring an event would result in more people
attending the event than without sponsorship,
thus providing an unfair advantage to one
retailer over other retailers; and

o anew technology provided to retailers qualifies
as “equipment” or serves a function similar to
one already approved.

Conducting Promotional Events

Promotional events must not be advertised in
advance or encourage excessive consumption.
Promotional events for liquor may be arranged in
advance, however events involving beer may not.

TABC must decide if:

e a promotional event encourages “excessive
consumption,” or for beer to what extent an
event was “pre-arranged” between the
distributor and retailer.

Providing Novelties or Advertising Items

For liquor, consumer novelty items of limited value
may be provided to customers. For beer, these items
must be worth less than one dollar.

For liquor, industry members may provide
advertising items worth up to $101 per brand,
location, and year.* For beer, these items have no
limit on the dollar value.

TABC must decide if:

e novelty items provided by liquor manufacturers
or distributors are of “limited” value, and that
beer items actually cost less than one dollar to
produce; and

o for liquor, if advertising items provided to
retailers are actually worth less than $101,* and
for beer if items were actually given to the
retailer without influencing the retailer.

Advertising Content

For beer, by law industry members may not produce
any type of advertisement that disparages a
competitor’s product, deceives the consumer, or
creates a misleading impression. For liquor and
wine these restrictions are by rule, and are not
statutory.

TABC must decide if:

o the packaging, labeling, or promotion of a
product is “deceptive” to a consumer or
“disparaging” of a competitor’s product.

* TABC statute sets the amount for advertising items for liquor at $78, however the agency has authority to increase this
amount in rule by 6 percent annually, based on the consumer price index.
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TABC lacks an effective means for deciding and communicating
interpretations of law, or changes in policy, regarding restrictions

on

*

Industry members o
have difficulty getting
useful guidance from

TABC on allowable
marketing activities.

the marketing of alcohol.

While the agency has made recent efforts to provide interpretations of
law to the industry, TABC lacks a clear structure or process for making
marketing practices interpretations and consistently communicating
them to the industry and TABC staff. Currently, selected executive
staff, and staff from the Marketing Practices, Enforcement, and
Compliance Divisions, and the General Counsel make these decisions
solely on a case-by-case basis, with little input from the regulated industry.
In fiscal year 2002, the agency created an informal staff committee to
discuss these regulatory issues and publish advisories to guide regional
enforcement efforts. However, this committee failed to meet regularly,
did not keep consistent documentation, and did not effectively
communicate its decisions to industry members. As a result, the agency
continues to have no consistent approach to providing both the industry
and its staft with clear guidance on acceptable marketing practices.

In some instances, even when industry members contact TABC in
advance to determine if a promotional event is legal, the agency is unable
to provide a clear response. According to TABC letters sent to two
distributors, dated November 2002, the agency stated “We are not
prepared to say this promotion is unlawful...we will continue to review
the statutes, and further reserve the right to ask you to discontinue the
promotion if and when we deem necessary.” While TABC should
appropriately reserve the right to take any needed enforcement actions,
these types of responses do not provide the industry with reasonable
and reliable guidance to help ensure compliance with regulations.

TABC’s inconsistent approach to addressing marketing practices
issues results in regulatory problems going unresolved for many
years.

*

Sigmificant
regulatory concerns
can vemain

unwesolved at TABC
for long periods of

time.

Because TABC does not have an adequate process for making these
regulatory decisions, potential problems can escape staff’s attention.
As a result, these problems do not receive needed attention early on,
creating larger future problems for the agency and the industry.

For example, a long standing industry practice is for smaller companies
to contract with larger brewers to produce and bottle their beer, known
as contract brewing. However, for more than a year TABC has
questioned the legality of this practice. During this time the agency
attempted to apply to the contract brewing concern a different, but
related, 1998 Attorney General's opinion prohibiting more than one
manufacturer from using a single brewery. However, the agency has
yet to clarity this contract brewing issue for the regulated community
by seeking a new Attorney General's opinion, proposing a legislative
change, or bringing an enforcement case. As a result, the industry
continues to operate under regulatory uncertainty while the agency
investigates bringing administrative cases against many brewers.
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In another example, TABC allowed a manufacturer to legally market
different formulations of a flavored malt beverage as a “flavored beer”
and a “cordial” for more than nine years. During this period, TABC
repeatedly approved samples of both versions of the product. However,
TABC recently informed the manufacture that the agency’s approval
was an “oversight” and the manufacturer would have to remove one of
the products from the market on the basis that the labeling of the two
similar products was “deceptive” to consumers.

The agency’s lack of consistency in providing the industry with
regulatory guidance results in unnecessary costs to the industry
and unfair enforcement.

TABC’s lack of an effective decisionmaking structure also results in the
agency being unable to ensure consistent regulation or fair enforcement,
creating unnecessary costs for the industry. For example, TABC
authorized the provision of certain equipment to improve the quality of
draft beer, only to reverse its approval four months later based on a
new interpretation of the law, costing a brewer $20,000 for equipment
already provided to distributors that could not be used. Also, in many
instances industry members have relied on oral approvals from TABC’s
Headquarters to carry out certain promotional activities. However,
agency regional staff who were unaware of Headquarter’s decisions at
times reversed these decisions, and issued violations against industry
members as a result.

Other Texas state agencies have formal processes for gathering
input from regulated industries to ensure sound decisionmaking
when interpreting the law or making policy changes.

The Texas Commission on Environmental Quality seeks input from its
numerous advisory committees and stakeholder groups on
implementation of legislation, development of rules, and changes in
policies and procedures. For example, several small business advisory
committees, composed of regulated businesses, industry associations,
and environmental consultants, advise the agency on proposed rules
and policies, program operations, voluntary compliance efforts, and
enforcement issues that affect small businesses.

The Public Utility Commission also solicits input from the regulated
community by appointing negotiating committees, composed of industry
representatives, consumer groups, and other stakeholders. These
committees serve as a resource for Commission decisionmaking by
commenting on proposed rules and policies. As a result of these formal
mechanisms for gathering input from the regulated community, these
agencies are better able to ensure full deliberation of regulatory
decisions, and the reliable dissemination of these decisions to regulated
entities.

*

Other Texas agencies
could sevve as a model
Sfor improving
TABC’s
Communication with

the industry.
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Recommendation
Change in Statute

4.1 Require TABC to develop a formal process for making policy decisions
regarding marketing practices regulations, and for communicating these
decisions to agency staff and the industry.

This recommendation would require the agency to develop a process to improve both its overall
decisionmaking processes for marketing practices regulatory issues, and how the agency communicates
these decisions to its staff and to the regulated community. In implementing this recommendation,
the agency should consider assembling an ad-hoc working group composed of equal representation
from the manufacturer, distributor, and retail tiers of the industry for liquor, beer, and wine. On an
as-needed basis, TABC staff could convene the group to discuss marketing practices regulatory
issues and to provide input for the drafting of marketing practice policies.

As part of this recommendation, the agency should document its decisions by using a precedents
manual, or drafting formal advisories, and making these documents available to regional staff, as
well as to industry members, though the agency’s Web site, electronic mail, and agency publications.
In implementing this recommendation, TABC could look to the practices of other state agencies,
such as the Texas Commission on Environmental Quality and the Public Utility Commission, for
guidance on establishing advisory groups and communicating policy decisions to the industry.

Impact

This recommendation would improve TABC’s ability to eftectively regulate marketing practices by
providing better information to the regulated community. Requiring the agency to consult with an
industry working group on marketing practices issues, and making advisory opinions available to
the industry and regional staft, will provide agency staft with clearer guidance on how to enforce
state law and provide industry would greater regulatory certainty:

Fiscal Implication

This recommendation would not result in a fiscal impact to the State. The agency should implement
this recommendation with existing resources.
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Issue 5—

TABC Lacks a Consistent and Formal Approach to Investigating
and Resolving Complaints Against Its Employees.

Summary

Key Recommendations

e Require TABC to maintain an internal affairs function to ensure fair, effective, and impartial
investigations of alleged misconduct by law enforcement officers and other employees.

e Require the agency to track and report complaint information to the Administrator and the
Commission on a regular basis.

Key Findings

e Despite the importance of a well-defined internal affairs function, TABC’s laws, rules, and policies
do not provide adequate guidance regarding its handling of personnel complaints.

e TABC does not track, analyze, or report statistical information on complaints that could help the
agency identify and correct problems.

Conclusion

As a law enforcement agency, TABC must ensure that its employees maintain high standards of
conduct by quickly and impartially investigating any complaints that allege misconduct on the part of
an employee. Although a standard for law enforcement entities, neither the Alcoholic Beverage
Code nor the Commission’s rules require the agency to have an internal affairs function to oversee
the investigation of personnel complaints. In response to severe corruption problems among TABC
employees in the late 1980%, the agency created an internal affairs function. However, having no
statutory or other formal basis for existence, and no written policies and procedures, that function
has come and gone over the years according to the management style of the agency’s administrators.
These recommendations seek to solidify TABC’s recent efforts to establish an internal affairs function
by creating a requirement for it in statute; and requiring the agency to adopt policies and procedures,
which include best practices for the effective handling of personnel complaints.
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Support

TABC investigates allegations of misconduct by its staff through

its
°
°
The agency began
compaling personnel
complaint
information in 2004.
°

recently created Office of Professional Responsibility.

Created in the late 1980’s to combat widespread allegations of
corruption among officers for exchanging favors with the regulated
industry, TABC recently raised the profile of its internal affairs function
and renamed it the Office of Professional Responsibility. Due to the
law enforcement nature of its work and a high level of interaction with
the public, TABC must maintain high standards of conduct and respond
quickly and effectively to any complaints against its employees.

The agency employs about 236 commissioned peace officers across Texas
who carry weapons and can make arrests, search licensed premises
without a warrant, file criminal and administrative cases and execute
other police powers. In addition, more than 100 ports of entry staff
handle about $3 million annually in cash from personal importation
taxes on tobacco and alcohol collected at the Texas-Mexico border. Other
TABC staft answer questions from
licensees and conduct audits and Personnel Complaints

inspections at licensed locations. 2004, 1st and 2nd Quarters

The public, as well as TABC Allegations ‘
employees, may submit complaints Rudeness or unprofessional | 13

over the Internet, through the mail, condu.ct -

or through the agency’s toll-free Conflict of interest EJ
phone number. The table, Personnel || Harassment 8
Complaints, shows the type of | Excessive force 6
complaints received and how they || Employment issues, such as| 4
were resolved in the first six months abuse of sick leave and dual

of 2004 when the agency started employment

compiling this information. Dispute of a citation 3
The Office of Professional Theft 3
Responsibility (the Office) is Unlawful search 3
Composed Of one employee WhO Failure to ﬁlC SCileI'C report 2
collects information on all personnel Failure to investigate 2
complaints and investigates, or Off-duty conduct 2
assigns to the appropriate regional Other 6
supervisor, complaints of a serious Tocdl ol

nature, including discharge of
firearms, excessive force, or | Disposition
corruption. Lesser complaints, such || Closed due to insufficient | 22
as tardiness, are handled by the information

employee’s immediate supervisor Unfounded 21
and reviewed by the Human || Pending 10
Resources Department with Counseling 4

notification to the Office before
action is taken. Both the Office and
Human Resources may investigate
sexual harassment complaints and
often conduct them jointly. Total 6l

Suspension 2

Emplovyee resigned

Reprimand
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Division directors determine the appropriate disciplinary action for all
complaints of a more serious nature, while an employee’s supervisor
may resolve other complaints. Human Resources and the agency’s
General Counsel review all involuntary terminations before the agency
notifies the employee. Employees may appeal all disciplinary decisions
to the Administrator.

Despite the importance of a well-defined internal affairs function,
TABC’s laws, rules, and policies do not provide adequate guidance
regarding its handling of personnel complaints.

e Given that halt of TABC’s workforce has authority over life and liberty
issues, TABC must ensure that its staff maintain high standards of
conduct and act in accordance with the agency’s policies. Failure to do
so could cost the agency its public trust and expose it to litigation. Despite
this liability, neither state law nor rules require TABC to have a
tormalized process for investigating complaints or allegations of
misconduct by its employees.

Without such statutory or regulatory guidance, various administrators
have chosen to use the internal affairs function difterently over the years,
according to their individual management style. Until the new
Administrator implemented a policy in April 2004 requiring all
complaints to be reported to the Office of Professional Responsibility,
regional supervisors investigated and disposed of personnel complaints
with little to no oversight from Headquarters.

As a result, Headquarters was often not involved in how individual
regions disciplined their employees. For example, according to agency
tiles, in September 2000, the shooting of a minor by a TABC agent was
resolved at the local level without involvement from Headquarters.
Although not as serious, the agency also needs a formal process to deal
with complaints against non-commissioned staff.

e Although the current Administrator has made it a priority to establish
a centralized internal affairs function, the agency has yet to develop
consistent and adequate policies and procedures to guide the complaint
process. Currently, the employee manual contains a small section on
personnel complaints, but it lacks information needed by employees,
such as instructions for filing a complaint; clearly defined steps in the
investigation process; types of disciplinary actions an employee could
tace; and the process for appealing disciplinary action.

In addition, information provided in the employee manual is not entirely
consistent with a memorandum recently sent to division directors on
how to handle complaints. Sunset staff interviews with TABC employees
revealed that staft have no clear understanding of the steps involved in
handling personnel complaints. Because no clear, detailed, and readily
available policies and procedures exist, employees may not be aware of
their due process rights in the event they face a disciplinary action based
on a complaint.

e TABC has no established standards for the type of disciplinary action
appropriate for various types of employee misconduct. Without such

*

Until recently,
regional supervisors
investigated and
disposed of personnel
comploints with little
to no oversight from
Headgquarters.
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standards, TABC cannot ensure any level of consistency among regions
and divisions in taking disciplinary action, or informing employees about
the potential consequences of their misconduct.

TABC does not make standard forms easily available to facilitate its
complaint process. TABC’s standard complaint form is not available to
the public on the agency’s Web site. Instead, the public is invited to
submit an email or contact the agency by mail or phone. Lack of a
readily available personnel complaint form is likely to result in missing
information early on in the process that can create unnecessary follow-
up with the complainant.

The agency also does not provide information to the public about what
to expect once they have filed a complaint, such as what steps the agency
will take to address the complaint and how long the process should
take. Further, the agency has not developed any standard notification
torms to keep complainants and respondents updated of a complaint’s
status. The agency also does not have a standard reporting form to
ensure regional supervisors follow all steps in the investigation process
and collect necessary information in a timely and consistent manner.

TABC does not track, analyze, or report statistical information on
complaints that could help the agency identify and correct

pro
°
Analyzing complaint
trends could help solve
problems with policy,
trouning, and
supervision.
°

blems.

The Office of Professional Responsibility recently started to report
quarterly statistics to the Administrator on the type and number of
allegations and their disposition. However, the Office does not provide
useful long-term analysis on an annual basis that would show particular
trends or problem areas over the years. In addition, the Oftice does not
report information on complaints or its activities to the Commission.
Lack of analysis of personnel complaints affects the Administrator’s
and the Commission’s ability to effectively oversee the agency and
identify potential problems with agency policy, training, or supervision.
Lack of information on internal affairs activities, such as the number of
investigations performed by the Office as opposed to field offices or
Human Resources, and average complaint resolution time, hinder
effective oversight by the Commission.

Although the Oftice’s Director updates the Administrator weekly on
the status of complaints, the Director does not forward this information
to the division directors who have responsibility over the employees
involved in the complaints. Additionally, division directors and Human
Resources do not currently benefit from updates on patterns of
complaints that could show employees and units of employees that have
had more than one complaint. This type of analysis could help the
agency prevent further complaints before they occur and be used as an
additional tool to oversee field offices.
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Recommendations
Change in Statute

5.1 Require TABC to maintain an internal affairs function to ensure fair,
effective, and impartial investigations of alleged misconduct by law
enforcement officers and other employees.

This recommendation would establish TABC’s internal affairs function in statute, with original
jurisdiction over all personnel complaints. The internal affairs staff would coordinate and be the
central reporting point for, but need not conduct, all employee investigations. The staff may initiate
complaint investigations independently, but would require the approval of the Administrator to
investigate an employee if no complaint had been made. The Commission, by rule, should outline
general guidelines to inform the public of how to file a complaint and what steps the agency will take
to address that complaint. The Administrator should appoint and directly oversee the head of internal
affairs.

5.2 Require the agency to track and report complaint information to the
Administrator and the Commission on a regular basis.

This recommendation would require the internal affairs staft to report at least monthly to the
Administrator information about the nature and status of each complaint. It would also require the
staff to report to the Commission quarterly a summary of information relating to investigations,
including analysis of the number, type, and outcome of investigations, trend information, and
recommendations to avoid future complaints.

Management Action

5.3 TABC should develop policies and procedures to guide its internal affairs
process.

This recommendation would direct TABC to develop policies and procedures governing its internal
affairs process that follow guidelines laid out by the Commission. The procedures should include
information on each step of the process with timeframes from receipt of complaints, investigation,
disciplinary action, and appeal. In addition, the agency would need to develop a schedule of sanctions
to guide supervisors in more consistently disciplining employees according to the type and severity of
the misconduct. TABC should publish all of this information in its employee handbook so it is
available to the entire staff. TABC would also need to develop standard reporting forms as appropriate
to guide its internal affairs process, including a standard letter to complainants and respondents, and
a standard reporting form that ensures complaint investigators go through each step of the process
outlined in the employee manual in a timely manner. The agency should also make its personnel
complaint form available on its Web site and in its employee manual.

As part of this recommendation, the agency should establish an early warning system to keep division
directors informed about personnel complaints in writing. The internal affairs staft should analyze
complaints at least annually to identify individual employees or units that have multiple complaints
tiled against them. Based on this information, the supervisor should work with executive management
to design a plan for corrective action, such as specialized training, to address the problems.
Additionally, the internal affairs staff should update division directors on the status of complaints
affecting their employees in writing at least monthly to keep them informed and to ensure investigations
are conducted in a timely manner.
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Impact

These recommendations would ensure that, as a law enforcement agency, TABC has an appropriate
structure in place and follows standard procedures for complaint investigations to ensure that the
agency fairly and effectively addresses any valid concerns raised. The recommendations would also
ensure that the internal affairs staff is able to perform its work with an appropriate degree of
independence while reporting necessary information to the Commission, the Administrator, division
directors and other appropriate personnel that can be used to help facilitate good management and
policy decisions. Overall, these changes would result in a more consistent handling of complaints
against agency employees within and across administrations, and would help ensure due process for
employees who have complaints filed against them.

Fiscal Implication

These recommendations would not have a fiscal impact to the State. They would require the agency
to devote additional resources to establish internal affairs policies and procedures, including the
potential need for a computerized tracking system, but this could be achieved with existing resources.
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Issue 6 —

Texas Has o Continuing Need for the Texas Alcoholic Beverage
Commiission.

Summary

Key Recommendation

e Continue the Texas Alcoholic Beverage Commission for 12 years.

Key Findings
e Texas has a clear and continuing interest in regulating the alcoholic beverage industry.
e TABC is the most appropriate agency to regulate the alcoholic beverage industry.

e The Legislature needs to make significant improvements to the Alcoholic Beverage Code and to
the agency’s operations.

e While organizational structures vary, all states regulate the production, distribution, and sale of
alcoholic beverages.

Conclusion

The Texas Alcoholic Beverage Commission’s responsibilities - regulating the production, distribution,
and sale of alcoholic beverages, enforcing state laws regarding alcohol, and collecting taxes - are
important to the State. The Sunset review evaluated the continuing need for a single, independent
agency to perform these functions. Sunset staff assessed whether the agency’s responsibilities could
be successtully transferred to other agencies, and looked at how other states regulate the alcoholic
beverage industry. Sunset staff found that while other state agencies could perform TABC’s current
tunctions, the benefits of transferring the functions are not sufficient to justity significant change.
While other recommendations in this report identify needed improvements to the agency’s operations,
the Legislature should continue TABC.
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Support

The Texas Alcoholic Beverage Commission’s mission is to regulate
every aspect of the alcoholic beverage industry.

The Legislature created the Texas Liquor Control Board in 1935, two
years after the repeal of Prohibition. In 1970, the Legislature changed
the name of the agency to the Texas Alcoholic Beverage Commission,
but its functions have stayed essentially the same over the years. The
agency’s mission is to supervise and regulate all phases of the alcoholic
beverage industry to ensure the protection of the welfare, health, peace,
temperance, and safety of the people of Texas. The agency also works
to facilitate fairness, balanced competition, and responsible behavior
within the industry through voluntary compliance.

To accomplish its mission, TABC licenses manufacturers, wholesalers,
and sellers of alcoholic beverages; enforces the Alcoholic Beverage Code;
collects taxes on alcoholic beverages; and provides educational programs
to address issues such as underage drinking. A three-member, part-
time Board oversees the agency, with its 565 employees and $30 million
annual budget in fiscal year 2004. Licensing fees and surcharges cover

the cost of the agency’s budget.

Texas has a clear and continuing interest in regulating the
alcoholic beverage industry.

e The Legislature originally created the agency to prevent corruption within

the alcoholic beverage industry. After the repeal of Prohibition in 1935,

each state created a regulatory structure that prohibited close ties between

the three tiers of the industry - manufacturers,

The Three Tiers wholesalers, and retailers - as described in the

Manufacturer

Wholesaler
Middle tier. Licensed to

beer products.

Retailer

bars.

Upper tier. Licenced to produce and sell
alcoholic beverages to wholesalers.

beverages from manufacturers and sell to
retailers. Referred to as wholesalers for liquor Rt ;
and wine products, and as distributors for sale of alcohol. Today, some federal guidelines exist

Lower tier. Licensed to sell alcohol to > A
consumers. Includes package stores, grocery its own laws. As SuCh, TABC ensures the alcoholic

stores, convenience stores, restaurants, and beverage industry operates within the bounds of

textbox, The Three Tiers. No ties, familial or
tinancial, can exist among the three tiers, to prevent
“tied houses” where one tier unduly influences
another and where corruption and organized crime
can dominate the alcoholic beverage industry.

urchase alcoholic . . ..
p This structure was intended to protect citizens from

the unregulated, unaccountable, and anonymous
tor regulating the interactions among the three tiers

of the industry, but for the most part, each state
supervises and controls the industry according to

the state’s alcohol laws.

Even more important than maintaining the separation of the three tiers,
Texas has a continuing interest in protecting the public from the illegal
and irresponsible consumption of alcohol. Problems such as underage
drinking, over consumption, and drinking and driving, continue to be
important public safety issues for Texans. Since the Legislature raised
the legal drinking age to 21 in 1986, TABC has focused a great deal of
its enforcement effort on finding and preventing violations of this law.
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The agency issues citations to minors in possession of alcohol and to
adults who provide alcohol to minors; conducts sting operations of
retailers to uncover businesses who are selling alcohol to minors; and
provides educational programs to children, college students, parents,
and others on the dangers of underage drinking.

TABC also plays a role in reducing the number of traftic accidents related
to alcohol consumption through its educational programs for those who
sell and serve alcohol, investigations of the
sources of alcohol involved in fatal crashes,
and other activities. The textbox, Drinking | Eatalities

and Driving in Texas, illustrates the seriousness Forty-seven percent of all traffic fatalitie